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SUMMARY OF ARGUMENT 

In its petition for rehearing, the Federal Energy Regulatory Commission does 

not challenge the underlying merits of the panel’s determination that the 

Commission’s compensation scheme for “demand response” in the nation’s energy 

markets is arbitrary and capricious.  Instead, the Commission seeks rehearing only on 

whether its final rule exceeded its statutory authority.  That question does not warrant 

rehearing.  The Commission has not cited any meaningful conflict between the 

panel’s decision and any decision of the Supreme Court or this Court.  Cf. Fed. R. 

App. P. 35(a)(1).  Nor has it identified any principle of law articulated by the panel 

that deviates from precedent.  It merely disagrees with the panel’s application of 

settled legal principles to the undisputed facts of this particular case. 

The Commission’s jurisdictional arguments all turn on its assertion that 

because “demand response” is a commitment not to consume energy, it is technically 

not a retail “sale” of energy and therefore does not fall within the States’ exclusive 

jurisdiction under the Federal Power Act.  See 16 U.S.C. § 824(b).  But that misreads 

the statute.  As the panel recognized, the statute imposes a bright-line division of 

authority between the Commission’s exclusive jurisdiction over wholesale markets 

(i.e., wholesale rates and sales) and the States’ exclusive jurisdiction over retail markets 

(i.e., retail rates and sales).  The final rule exceeds the Commission’s jurisdiction 
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because it directs that certain retail customers receive payment at a FERC-approved 

rate for reducing their retail purchases of electric energy.  The rule is thus a direct 

attempt to regulate matters — retail rates and sales — that the statute unambiguously 

places beyond the Commission’s jurisdictional reach. 

The Commission also contends that this case raises issues of exceptional 

importance, see Fed. R. App. P. 35(a)(2), intimating that the panel’s decision could 

interfere with its ability to ensure that wholesale markets produce just and reasonable 

rates and to preserve reliability.  But the Commission conspicuously fails to claim that 

the panel’s decision will in fact cause any material harm to the markets or to the 

reliability of the electric grid, and several of its unexplained assertions conflict with 

statements it made in the proceedings below.  In any event, the Commission cannot 

deny that it has ample regulatory authority to protect both the wholesale markets and 

reliability.  Nor can it deny that nothing in the panel’s decision prevents the States 

from implementing their own demand-response programs.  As EnerNOC, an 

intervenor in these proceedings and a leading demand-response provider, has stated:  

whatever precedential effects the panel’s decision may have, “demand response will 

continue to be a vital and important part of our nation’s energy markets.”  EnerNOC, 

Inc., Press Release (May 27, 2014), available at http://investor.enernoc.com/release

detail.cfm? ReleaseID=850532. 
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REASONS THE PETITION SHOULD BE DENIED 

I. The Commission’s Rehearing Petition Does Not Identify Any Conflict In 
Authority Or Lack Of Uniformity In Decisions. 

The Commission argues that the panel’s conclusion that the Commission’s 

final rule “encroaches on the [S]tates’ exclusive jurisdiction to regulate the retail 

market” conflicts with precedent limiting the States’ jurisdiction to “retail sales.”  Pet. 

3–4 (emphasis added).  According to the Commission, paying retail customers to 

reduce energy consumption is not a “sale” of energy and, therefore, the rule does not 

exceed its authority.  That argument rests on a false distinction between regulating 

retail sales and regulating the retail market. 

The Federal Power Act grants the Commission exclusive jurisdiction to regulate 

the “sale of electric energy at wholesale in interstate commerce” and reserves to the 

States exclusive jurisdiction to regulate sales of energy at retail.  See 16 U.S.C. § 824(b) 

(Commission’s jurisdiction “shall not apply to any other sale of electric energy”); see 

also FPC v. S. Cal. Edison Co., 376 U.S. 205, 213–14 (1964).  Accordingly, although 

the Act makes the Commission responsible for ensuring that the rates for wholesale 

sales — as well as public utility “practices” affecting those rates — are just and 

reasonable, 16 U.S.C. § 824d, Congress prohibited the Commission from regulating 

“those matters . . . subject to regulation by the States,” id. § 824(a).  Applying the Act’s 

“bright line” distinction between retail and wholesale, S. Cal. Edison, 376 U.S. at 215–



 

4 
 

16, this Court has long held that the Commission has no jurisdiction either to 

regulate “retail sales,” Niagara Mohawk Power Corp. v. FERC, 452 F.3d 822, 824 (D.C. 

Cir. 2006), or to set “retail rates,” Klamath Water Users Ass’n v. FERC, 534 F.3d 735, 

739 (D.C. Cir. 2008).  As the Supreme Court has concluded — making the very same 

distinction between retail and wholesale markets the Commission disparages — the 

Commission’s jurisdiction “over the sale of power” (unlike its authority over 

transmission) is “specifically confined to the wholesale market” and does not extend 

to the retail market.  New York v. FERC, 535 U.S. 1, 16, 20 (2002). 

The panel’s decision straightforwardly applies these settled principles.  As the 

panel’s decision explains, although “demand response,” as such, is not “necessarily a 

retail sale,” slip op. 9 n.1, the Commission’s rule intrudes on the States’ exclusive 

jurisdiction because it reduces retail sales by requiring that certain retail customers 

receive a FERC-approved rate for not purchasing energy at retail.  See id. at 11 

(demand response “involves retail customers, their decision whether to purchase at 

retail, and the levels of retail electricity consumption”).  In addition, as the panel’s 

decision recognizes, the rule modifies the charges that retail customers pay for the 

electricity they consume.  See id. (Commission’s rule involves a “change of the retail 

rate”).  The rule thus does precisely what the statute forbids — it changes the retail rate 

and regulates retail sales. 
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The Commission’s own rule defines “demand response” as a “reduction in the 

consumption of electric energy by customers from their expected consumption in 

response to an increase in the price of electric energy or to incentive payments 

designed to induce lower consumption of electric energy.”  Slip op. 6 (quoting 18 

C.F.R. § 35.28 (emphasis added)).  By definition, a rule directed to consumption of 

energy regulates retail, not wholesale, sales of energy.  See Black’s Law Dictionary 382 

(10th ed. 2014) (consumer: “someone who buys goods . . . with no intention of 

resale”), id. at 1509 (retail: “[t]he sale of goods or commodities to ultimate 

consumers”).  Indeed, no one disputes that the Commission cannot regulate the 

“price of electric energy” at retail and, therefore, cannot (for example) mandate real-

time retail pricing to induce reduced consumption.  Cf. Slip op. 18 (Edwards, J., 

dissenting) (noting that a rule requiring “real-time pricing” would exceed the 

Commission’s jurisdiction).  But there is no substantive difference between that and 

what the Commission has done here:  The Commission has deployed federally 

mandated pricing to produce the level of retail consumption the Commission desires.  

The form this price regulation takes does not matter.  Providing incentive payments for 

reductions in retail consumption increases the opportunity cost of consuming the 

next marginal unit of electricity, just as raising the sales price of that unit would do.  

Either way, the Commission has set an amount that a consumer must give up in order 
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to consume energy.  The only distinction between the Commission’s rule and a 

regulation directly setting retail prices is the creative nomenclature the Commission 

has used to obscure the substance of its regulatory action.  In this regard, as the 

panel’s decision observes, the Commission’s attempt to characterize retail “demand 

response” as a wholesale service occurring in the wholesale markets “is a fiction of its 

own construction.”  Slip op. 7. 

Echoing the panel dissent, the Commission contends that it is ambiguous 

“whether a promise to forgo consumption of electricity . . . in a retail electricity 

market . . . constitutes a ‘sale of electric energy.’”  Slip op. 3 (Edwards, J., dissenting); 

see also Pet. 4.  But that rewrites the statute.  The question is not whether subsidized 

non-consumption “constitutes” a sale of energy but whether paying retail customers 

not to consume energy entails “regulation” of a matter “subject to regulation by the 

States.”  16 U.S.C. § 824(a).  The answer to that question is clear:  The Commission’s 

final rule “regulates” retail rates and sales because it pays retail customers a FERC-

approved rate to forego retail consumption, thereby changing the retail price and 

reducing retail sales.  That is quintessentially a matter “subject to regulation by the 

States” and, under the Act’s “clear and complete” division of jurisdiction, beyond the 

Commission’s authority.  See Panhandle E. Pipe Line Co. v. Public Serv. Comm’n of Ind., 

332 U.S. 507, 517 (1947); FPC v. Conway Corp., 426 U.S. 271, 276–77 (1999) 
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(Congress structured the statute to “foreclose the possibility that the commission 

would . . . regulat[e] the nonjurisdictional, retail price”). 

The Commission also claims authority to regulate on the theory that a retail 

customer’s decision not to purchase energy is a “practice . . . affecting” wholesale rates.  

Pet. 6; see also 16 U.S.C. §§ 824d, 824e.  This argument fails for similar reasons.  As 

the panel’s decision explains, the Commission has conceded that its “affecting” 

jurisdiction does not allow it to regulate retail rates and sales.  See Slip op. 9.  In fact, 

the Commission has authority only over public utility practices that affect wholesale 

rates, which is why the statute requires public utilities to file schedules with the 

Commission “showing all . . . practices . . . affecting” rates subject to the 

Commission’s jurisdiction.  16 U.S.C. § 824d(c).  The Commission has already 

concluded that entities selling “demand response” under its rule are not public 

utilities “subject to the Commission’s jurisdiction” under the Act and therefore are 

not “required to have a rate on file with the Commission.”  EnergyConnect, Inc., 130 

FERC ¶ 61,031 at P 30 (2010); see also 16 U.S.C. § 824(e) (defining “public utility”). 

In any event, however far the Commission’s “affecting” jurisdiction might 

extend, it does not allow the Commission to regulate the retail practices of retail 

customers in a manner that directly changes the rates paid for retail services.  As the 

panel recognized, the Commission’s approach would nullify section 201 of the Act, 
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obliterate the line between federal and state jurisdiction, and erase decades of settled 

precedent.  See Slip op. 8–10.  Because retail and wholesale demand are inextricably 

linked, the amount of retail sales will always affect demand for electric services and 

prices in the wholesale market.  That economic truism applies to electricity and every 

other service and commodity.  If the Commission were correct, it would have 

unlimited power to regulate retail sales and any number of other activities subject to 

regulation by the States.  Cf. Altamont Gas Transmission Co. v. FERC, 92 F.3d 1239, 

1248 (D.C. Cir. 1996) (the Commission may not “do indirectly what it [may] not do 

directly”).  But that cannot be what Congress intended, because that interpretation 

would negate entirely the Act’s reservation of power over retail rates to the States. 

In other words, the Commission’s approach “has no limiting principle.”  Slip 

op. 8.  The Commission disputes that conclusion, but it does not even attempt to 

articulate a limiting principle that can be reconciled with the statutory text.  Instead, 

the Commission contends, relying on this Court’s precedent, that it seeks to regulate 

only those practices that “directly affect” or are “closely related” to wholesale rates.  

Pet. 10.  But the test cited by the Commission merely ensures a sufficient nexus 

between the practices being regulated and the Commission’s authority over the 

wholesale markets; it does not and cannot replace the statutory provisions prohibiting 

the Commission from regulating retail rates and sales. 
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There is also no conflict between the panel’s decision and Connecticut 

Department of Public Utility Control v. FERC, 569 F.3d 477 (D.C. Cir. 2009).  Cf. Pet. 8.  

To the contrary, Connecticut supports the panel’s decision.  In that case, this Court 

upheld a Commission order concerning the wholesale capacity markets that 

“incidentally incentivized construction of more generation facilities,” slip op. 10 n.2, 

even though the Commission has no jurisdiction over generation facilities, 16 U.S.C. 

§ 824(b)(1).  No party disputed that “capacity” is a wholesale service the Commission 

has authority to regulate; as a result, the Commission’s regulation did not exceed its 

jurisdiction just because the regulation had some consequential effect on generation.  

Connecticut would have come out differently had the Commission directly regulated 

generation facilities by paying generators to construct (or not construct) new 

generation facilities.  See New England Power Generators Ass’n, Inc. v. FERC, Nos. 12-

1060, et al., Slip op. 14 n.2 (D.C. Cir. July 8, 2014) (“we have never held . . . that 

regulation related to the price of capacity is within FERC’s authority if it entails direct 

regulation of generation facilities”).  Even though constructing generation facilities 

can affect the wholesale market, the Commission could not use its “affecting” 

jurisdiction to overcome the statutory limits on its authority.  See Slip op. 10 n.2 

(“Connecticut cannot control where FERC has directly incentivized action it cannot 

directly require”). 
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Finally, the Commission contends that the rule does not intrude on the States’ 

retail jurisdiction because States “retain full authority to disallow demand response 

participation in organized wholesale energy markets,” Pet. 9, and any jurisdictional 

conflict should be resolved in favor of federal law, Pet. 11–13.  But the fact that a 

State can disallow an activity subject to its plenary authority says nothing about 

whether the Commission has jurisdiction to regulate it.  The States cannot confer 

jurisdiction on the Commission or change the allocation of authority set by Congress.  

See Columbia Gas Transmission Corp. v. FERC, 404 F.3d 459, 462–63 (D.C. Cir. 2005) 

(“jurisdiction cannot arise from the absence of objection, or even from affirmative 

agreement”).  Moreover, state regulation yields to federal jurisdiction only when both 

state and federal regulators have jurisdiction over the same subject matter.  That 

principle does not apply here because as a matter of federal law Congress has not 

granted the Commission authority to regulate retail rates and sales. 

II. The Commission’s Rehearing Petition Does Not Identify Any Exceptionally 
Important Question Warranting Rehearing En Banc. 

The Commission asserts that the panel’s decision raises exceptionally 

important questions about its ability to fulfill its statutory responsibilities, but it offers 

no meaningful support for that position.  It declares with tautological precision that 

the decision “can be read narrowly or broadly” and that its impact “correlates to the 

scope of the decision.”  Pet. 13.  But the Commission stops short of claiming, much 
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less providing any evidence demonstrating, that the panel’s decision will in fact result 

in unjust and unreasonable rates or jeopardize reliability.   

It bears emphasis that the Commission has not sought rehearing of the panel’s 

conclusion that its compensation scheme is arbitrary and capricious.  See Slip op. 14–

16; see also FERC Ltr. (July 11, 2014).  By improperly treating retail non-consumption 

the same as generating energy at wholesale, the Commission’s rule overcompensates 

retail customers for not consuming energy and distorts the markets.  Accordingly, an 

important impact of the panel’s decision will be to eliminate those distortions.  See 

Statement of FERC Comm’r T. Clark (June 11, 2014) (explaining that the 

Commission’s “muddled redefinition of ‘demand’ as ‘supply’” has distorted the 

markets); see also JA 179–80. 

Ignoring this point, the Commission states that the panel’s decision will have 

“significant consequences” because “demand response plays an important role in 

supporting competition, reducing wholesale prices, mitigating market power, and 

ensuring system reliability.”  Pet. 13.  But the Commission’s concerns are speculative 

and overstated.  For one thing, the panel’s decision does nothing to prohibit demand 

response in the retail markets regulated by the States.  It merely holds that demand-

response programs must be designed and administered, like any other programs that 

regulate retail sales and rates, by the States, even if the Commission retains a role in 
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“encourag[ing]” and “facilitat[ing]” them.  Slip op. 13 (citing Pub. L. No. 109-58, 

§ 1252(f), 119 Stat. 594, 966).  As EnerNOC has noted, state regulators “have 

traditionally been significant supporters” of demand response and, under their 

authority, “demand response solutions will continue to deliver major economic 

benefits to consumers of electricity.”  EnerNOC, Press Release. 

Nor does the panel’s decision have any effect on the Commission’s regulation 

of wholesale customers and the wholesale market rules designed to accommodate and 

recognize demand response at the retail level.  See, e.g., Monitoring Analytics, LLC, 

Price Responsive Demand (July 22, 2014) (discussing wholesale demand program 

unaffected by the panel’s decision), available at http://www.monitoringanalytics.com/

reports/Reports/2014/IMM_Price_Responsive_Demand_ER11-4628-000_20140722

.pdf; Kentucky Utilities Co., 15 FERC ¶ 61,002 (1981) (permitting rate adjustment for 

wholesale customer who curtailed demand).  The traditional public utilities and 

competitive power suppliers (i.e., load-serving entities) that purchase power to serve 

retail demand (i.e., load) in the wholesale markets and then re-sell the power to their 

retail customers can contract with retail customers and offer them incentives to reduce 

their demand consistent with state regulation.  To the extent a load-serving entity 

reduces retail demand, it will correspondingly reduce its wholesale energy purchases 

and achieve savings that will be priced at the locational marginal price for energy.  
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This appropriate treatment of energy savings from demand response in the wholesale 

markets respects the Federal Power Act’s jurisdictional separation between wholesale 

and retail and eliminates the double-payment subsidy that is at the heart of 

petitioners’ substantive challenge to the Commission’s final rule.  See EPSA, et al. 

Open. Br. 45–61.  There is no reason appropriate wholesale regulation, together with 

state programs designed at the retail level, would not resolve the Commission’s 

concerns about the impact of the panel’s decision. 

Nonetheless, the Commission contends that its demand-response programs 

have been in “place for over a decade” and are “critical to ensuring that suppliers 

cannot exercise market power.”  Pet. 14.  But this “curious appeal to entrenched 

executive error” is unavailing.  Cf. Rapanos v. United States, 547 U.S. 715, 753 (2006).  

Interested parties have been on notice for many years that the Commission’s rule 

would be challenged.  And long before the Commission decided to regulate demand 

response, it was able to ensure reliable energy service and take wholesale demand into 

account in determining just and reasonable rates.  Moreover, the Commission’s 

assertion that its rule is “critical” to preventing exercises of market power is new.  In 

the proceedings below, the Commission disavowed any suggestion that its rule was a 

market power mitigation measure, stating that its “reference to market power” merely 
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illustrated “the general principle that the greater competition in the market helps to 

limit potential opportunities for the exercise of market power.”  JA 34–35. 

The Commission also suggests that removing “some or all demand response 

from capacity markets could result in immediate shortfalls in planning reserves, 

affecting planned generation retirements” and perhaps “hinder State efforts to meet 

policy and cost-effectiveness goals for retail consumers.”  Pet. 14.  But the final rule 

was “focused only on organized wholesale energy markets, not capacity markets.”  

JA 136.  The precedential effect of the decision on capacity markets (or any other 

markets) is an issue that will have to be decided in future cases.  In any event, even if 

the decision related to capacity markets, there is nothing exceptional about “affecting 

planned generation retirements.”  Nor is there any basis for suggesting that the States 

will be unable to meet their policy goals, particularly because, as the panel recognized, 

the Commission has authority to facilitate state programs.  See Slip op. 12–14.   

The Commission next contends that demand-response resources are used by 

system operators to maintain reliability during emergencies, noting that PJM 

Interconnection, L.L.C. (“PJM”) has relied on demand response to address unplanned 

outages.  But that again assumes that the panel’s decision will be extended to the 

capacity markets, an issue that has yet to be litigated and on which there is no record 

evidence.  The Commission will have to decide in the first instance how to correct its 
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jurisdictional error and the impact on capacity market rules and auctions.  See Natural 

Gas Clearinghouse v. FERC, 965 F.2d 1066, 1073 (D.C. Cir. 1992).  In any event, while 

PJM may have activated demand-response resources in the past, the Commission 

conspicuously fails to suggest that without the final rule PJM or any other system 

operator will be unable to maintain a reliable system in the future.  No one can deny 

that there are other ways that system operators can respond to emergencies. 

Finally, the Commission suggests that other parties seeking rehearing have 

“further explain[ed] the extraordinary implications of invalidation of the agency’s” 

final rule.  Pet. 15 n.9.  But the Court has not called for a response to any of those 

petitions and should not consider them.  See D.C. Cir. R. 35(d).  The sky-is-falling 

assertions made in those petitions are unsupported by record evidence, exaggerated, 

and disputed.  See, e.g., Decl. of Roy J. Shanker, Ph.D. (expert disputing arguments), 

available at http://elibrary.ferc.gov/idmws/common/OpenNat.asp?fileID=13606600.  

In any event, the Court should not grant rehearing based on claims that the 

Commission itself has not made or explained. 

CONCLUSION 

The petition for rehearing should be denied.  
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