
 

 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

PJM Interconnection, L.L.C. ) Docket No. ER15-852-000

COMMENTS OF  
THE ELECTRIC POWER SUPPLY ASSOCIATION 

Pursuant to the notice issued by the Federal Energy Regulatory 

Commission (the “Commission” or “FERC”) on January 29, 2015,1 the Electric 

Power Supply Association (“EPSA”)2 respectfully submits these comments on the 

January 14, 2015 filing3 of PJM Interconnection, L.L.C. (“PJM”) of proposed 

modifications to its Open Access Transmission Tariff (the “Tariff”)4 and the 

Reliability Assurance Agreement Among Load Serving Entities in the PJM 

Region (the “RAA”) to address the participation by demand response resources 

in the Reliability Pricing Model (“RPM”) in the event that the U.S. Supreme Court 

denies petitions for certiorari review of Electric Power Supply Association v. 

FERC.5 

                                                 
1  PJM Interconnection, L.L.C., Notice of Extension of Time, Docket No. ER15-852-
000 (Jan. 29, 2015) (unreported). 
2 EPSA is the national trade association representing leading competitive power 
suppliers, including generators and marketers.  Competitive suppliers, which collectively 
account for 40 percent of the installed generating capacity in the United States, provide 
reliable and competitively priced electricity from environmentally responsible facilities.  
EPSA seeks to bring the benefits of competition to all power customers.  These 
comments represent the position of EPSA as an organization, but not necessarily the 
views of any particular member with respect to any issue.   
3  Revisions to RPM and Related Rules in the PJM Tariff and RAA (Stop-Gap), 
Docket No. ER15-852-000 (filed Jan. 14, 2015) (the “January 14 Filing”). 
4  Capitalized terms not otherwise defined herein have the meaning set forth in the 
Tariff or, if not therein defined, the January 14 Filing. 
5  753 F.3d 216 (D.C. Cir. 2014) (“EPSA”). 



 

 
2 

 

As discussed below, EPSA appreciates PJM’s efforts to modify the RPM 

market rules in light of the jurisdictional boundary recognized by the U.S. Court of 

Appeals for the District of Columbia Circuit (the “D.C. Circuit”) in EPSA and to 

attempt to minimize uncertainty surrounding the upcoming Base Residual 

Auction that is scheduled to take place in May 2015 for the 2018/2019 Delivery 

Year (the “2015 BRA”).  Unfortunately, in its haste to address these issues and 

its seeming desperation to replicate the existing supply-side demand response 

construct, PJM has not properly considered the implications of its proposed rules 

and has also missed an opportunity to fix fundamental flaws in that construct, 

while overlooking the potential of existing Tariff provisions designed to facilitate 

price responsive demand (“PRD”) programs at the State level.  The Commission 

should accept the portion of the January 14 Filing that would exclude supply-side 

participation by demand response resources in RPM auctions but reject the 

remainder of the filing because PJM has failed to demonstrate that its Wholesale 

Load Reductions and Wholesale Energy Efficiency Load (together, “WLR”) 

proposal is just and reasonable. 

I. BACKGROUND 

A. The EPSA Decision 

The EPSA decision vacated the Commission’s Order No. 745,6 a rule that 

required independent system operators and regional transmission organizations 

                                                 
6  Demand Response Compensation in Organized Wholesale Energy Mkts., Order 
No. 745, FERC Stats. & Regs. ¶ 31,322 (“Order No. 745”), on reh’g, Order No. 745-A, 
137 FERC ¶ 61,215 (2011), reh’g denied, Order No. 745-B, 138 FERC ¶ 61,148 (2012), 
vacated & remanded sub nom., EPSA, 753 F.3d 216. 
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to pay demand response providers for energy at the full locational marginal price, 

with no offset for the avoided cost of retail energy purchases.7  The D.C. Circuit 

held that the Commission lacks jurisdiction to regulate “demand response,”8 

rejecting the Commission’s argument that reductions in consumption can be 

considered “wholesale” and thus subject to the Commission’s jurisdiction.9  

Instead, the court determined that “[d]emand response — simply put — is part of 

the retail market.  It involves retail customers, their decision whether to purchase 

at retail, and the levels of retail electricity consumption.”10  While the Commission 

enjoys broad discretion to regulate “practices affecting the wholesale market,” the 

D.C. Circuit explained it may “not directly regulat[e] a matter subject to state 

control, such as the retail market.”11 

On September 17, 2014, the D.C. Circuit denied requests for rehearing en 

banc of the EPSA decision.12  On December 15, 2014, the D.C. Circuit issued an 

order staying issuance of the mandate in EPSA pending the Supreme Court’s 

                                                 
7  See EPSA, 753 F.3d at 219-20. 
8  See id. at 220.  
9  See id. at 220-24. 
10  Id. at 223 (emphasis in original). 
11  Id. at 222.  See also id. at 224 (“Because [Order No. 745] entails direct regulation 
of the retail market – a matter exclusively within state control – it exceeds the 
Commission’s authority.”). 
12  See Electric Power Supply Ass’n v. FERC, Nos. 11-1486, et al. (D.C. Cir. Sept. 
17, 2014) (per curiam) (order denying FERC’s petition for rehearing en banc); Electric 
Power Supply Ass’n v. FERC, Nos. 11-1486, et al. (D.C. Cir. Sept. 17, 2014) (per 
curiam) (order denying other petitions for rehearing en banc). 
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disposition of petitions for certiorari,13 and on January 15, 2015, petitions for 

certiorari were filed by the Commission and certain other parties.14 

B. The January 14 Filing 

PJM states that the January 14 Filing is “intended to allow PJM and the 

marketplace to have a fully adjudicated method to allow demand response to 

participate in the [2015 BRA] should the Supreme Court deny review of EPSA.”15  

PJM further states that, “should the Supreme Court deny certiorari prior to the 

2015 BRA, conducting the auction under the current rules could lead to either of 

two unacceptable outcomes.”16  In particular, PJM states that participation by 

demand response in the 2015 BRA could be “significantly chill[ed]” by the 

pending issuance of the EPSA mandate.17  Alternatively, demand response could 

participate to the same extent as in the past, which “could force the market to 

clear substantial amounts of Demand Resources that may prove to be unable to 

perform as promised during the 2018/2019 Delivery Year.”18  PJM further states 

that “conducting the BRA under the current rules could lead . . . to legal 

challenges that ultimately might require re-running one or more RPM Auctions for 

the 2018/2019 Delivery Year.”19 

                                                 
13  See Electric Power Supply Ass’n v. FERC, Nos. 11-1486, et al. (D.C. Cir. Dec. 
15, 2014) (per curiam). 
14  See FERC v. Electric Power Supply Ass'n, No. 14-840 (U.S. filed Jan. 15, 2015); 
EnerNOC, Inc. v. Electric Power Supply Ass'n, No. 14-841 (U.S. filed Jan. 15, 2015). 
15  January 14 Filing, Transmittal Letter at 1-2. 
16  Id. at 4. 
17  Id. 
18  Id. at 5. 
19  Id. 
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The January 14 Filing therefore proposes to modify the RPM rules to 

“permit PJM to adjust the VRR Curve for the BRA to reflect commitments by 

wholesale entities to reduce their wholesale purchases at various price points.”20  

Under this proposal, WLR will be bid into the BRA, and “will shift the VRR Curve 

to the left, reducing the amount of capacity PJM will procure in the auction and 

the price at which the auction will clear . . . .”21  PJM states that “[c]ommitted 

Wholesale Load Reductions will be subject to measurement and verification 

(‘M&V’) requirements, as well as compliance charges for non-performance, 

comparable to those the Commission previously has approved.”22 

PJM requests that the Tariff and RAA revisions set forth in the January 14 

Filing be accepted effective April 1, 2015 “only if the Supreme Court denies the 

petitions for certiorari review of EPSA.”23  The January 14 Filing further states 

that, “should the Supreme Court grant certiorari to review EPSA, PJM anticipates 

making a subsequent filing with the Commission to withdraw these proposed 

tariff revisions.”24 

II. COMMENTS 

EPSA appreciates PJM’s efforts to proactively address the impact of the 

EPSA decision on RPM but has serious concerns regarding the proposed WLR 

construct.  In particular, EPSA is concerned that PJM rushed to develop its WLR 

                                                 
20  Id. at 6. 
21  Id. at 7.   
22  Id. at 8. 
23  Id. at 11. 
24  Id. at 6. 
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proposal, resulting in a seriously flawed construct that attempts to transpose as 

much as possible of the existing supply-side structure to the demand side, 

without a thorough examination of the implications of such an approach.  In 

developing its recent “Capacity Performance” proposal, PJM used its Enhanced 

Liaison Committee stakeholder process, which at least permitted PJM to obtain 

some stakeholder feedback and to revise its initial proposal, despite an 

accelerated schedule.25  But in this case, PJM did not even allow for that limited 

degree of stakeholder input.  Instead, the WLR proposal is a product of PJM’s 

unilateral design, developed without the benefit of any meaningful stakeholder 

input.  The result is a myopic proposal that is not just and reasonable within the 

meaning of Section 205 of the Federal Power Act (the “FPA”).26 

As explained in EPSA’s comments regarding a complaint by FirstEnergy 

Service Company (“FirstEnergy”) against PJM in Docket No. EL14-55-000,27 the 

D.C. Circuit’s reasoning in EPSA applies equally to the capacity market, and 

requires that demand response be prohibited from participating as supply in 

RPM.28  As the D.C. Circuit made clear, “Congress left regulation of this aspect of 

                                                 
25  See Reforms to the Reliability Pricing Market (“RPM”) and Related Rules in the 
PJM Open Access Transmission Tariff (“Tariff”) and Reliability Assurance Agreement 
Among Load Serving Entities (“RAA”), Transmittal Letter at 21, Docket No. ER15-623-
000 (filed Dec. 12, 2014). 
26  16 U.S.C. § 824d (2012). 
27  Emergency Complaint of FirstEnergy Service Company and Request for Fast 
Track Processing, Docket No. EL14-55-000 (filed May 23, 2014); Amended Complaint of 
FirstEnergy Service Company, Docket No. EL14-55-000 (filed Sept. 22, 2014). 
28  See generally Comments of the Electric Power Supply Association, Docket 
No. EL14-55-000 (filed Oct. 22, 2014) (the “EPSA EL14-55 Comments”). 
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retail demand up to the states, rather than to the federal government.”29  PJM 

therefore properly recognizes that EPSA “raises serious questions about the 

viability of continuing [PJM’s current] approach for the upcoming 2015 BRA” and 

that “if PJM elected to take a ‘business-as-usual’ approach to the 2015 BRA, 

there is a clearly foreseeable risk that the Demand Resource offers cleared in 

that auction later could be nullified.”30   

EPSA supports PJM’s goal of attempting to ensure, consistent with the 

EPSA decision, that PJM does “not pay retail end-users (either directly or 

indirectly through aggregators) for demand response cleared in RPM Auctions,”31 

and to remove from the Tariff and RAA existing RPM rules providing for “supply-

side Demand Resources’ participation . . . .”32  Unfortunately, the January 14 

Filing does not stop at excluding demand response from supply-side participation 

in RPM Auctions; instead, PJM goes on to propose a supposedly “new” WLR 

structure that simply retains many existing features, without having fully 

considered the ramifications of the proposal.   

As an initial matter, PJM is sorely mistaken that the lawfulness of the WLR 

proposal under EPSA will be “fully adjudicated” in time for the 2015 BRA.33  

Given the importance of the issues, it is hard to imagine that the lawfulness of 

PJM’s attempt to replicate the existing demand response construct under EPSA 

                                                 
29  EPSA, 753 F.3d at 224. 
30  January 14 Filing, Transmittal Letter at 4. 
31  Id. at 8 (emphasis in original). 
32  Id. at 7. 
33  Id. at 1-2. 
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will not be challenged by some interested party.  To put it bluntly, EPSA does not 

see how conducting the 2015 BRA under the WLR construct is any less likely to 

lead “to legal challenges that ultimately might require re-running one or more 

RPM Auctions for the 2018/2019 Delivery Year”34 than conducting that auction 

under the current rules. 

Ironically, in its eagerness to move the current supply-side construct over 

to the demand side of the RPM market, PJM has overlooked the fact that it 

already has a “fully adjudicated” mechanism to account for demand response on 

the demand side of its markets:  PRD.35  Indeed, with PRD rules already in place 

to facilitate State demand response programs, it is hard to understand why PJM 

is so eager to rush its WLR proposal into production.  It certainly has not shown 

any need for this construct.  PJM claims that its WLR proposal is appropriate 

because “a functional market should accurately reflect demand, as well as 

supply” and because the WLR rules “would preserve the reliability and economic 

benefits of some demand response, and would be superior to rules that do not 

                                                 
34  Id. at 5. 
35  PJM has previously recognized the benefits provided by PRD.  See Statement of 
Terry Boston, President and CEO, on behalf of the PJM Board of Managers, Demand 
Response in the PJM Markets at 1 (June 26, 2009) (“PJM’s long-term vision is that 
[PRD], which allows more customers to respond directly to market prices and to 
voluntarily reduce their consumption when wholesale prices rise, is the ultimate solution 
to demand participation.”), available at http://pjm.com/~/media/committees-
groups/committees/mic/20100722/20100722-item-02b-statement-on-demand-response-
in-the-pjm-markets.ashx.  See also Paul Centolella and Andrew Ott, The Integration of 
Price Responsive Demand into PJM Wholesale Power Markets and System Operations 
(Mar. 9, 2009) (paper by Paul Centolella, former Commissioner of the Public Utilities 
Commission of Ohio and Andrew Ott, PJM’s Executive Vice President, Markets), 
available at http://www.hks.harvard.edu/hepg/Papers/2009/Centolella%20%20Ott% 
20PJM%20PRD%2003092009.pdf.  
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recognize any demand response.”36  But the Tariff and RAA already include 

provisions that “recognize and support, at the wholesale level, the development 

of [PRD] — demand reductions enabled by advanced meters and dynamic retail 

rate structures — by states in the PJM region.”37  These existing rules provide “a 

mechanism for PRD providers to tell PJM directly that their loads will reduce to 

specific levels in response to specific prices,” and further allow load-serving 

entities (“LSEs”) and other market participants “to commit that PRD loads will be 

reduced to specified levels when prices rise during emergency conditions; and 

for PJM to rely on those promised load reductions to reduce the capacity level 

targeted for procurement in the RPM forward auctions.”38   

In stark contrast to the closed-door process that yielded the WLR 

proposal, PJM and its stakeholders expended significant time and energy 

developing the PRD rules through an extensive collaborative process.  The 

Commission recognized PJM’s filing of PRD-related market rules as “an 

important, innovative proposal to support the development of PRD [that] ha[d] 

broad stakeholder support, including the support of retail regulatory authorities,”39 

and accepted the PRD provisions, subject to certain conditions, after an 

additional technical conference.40  Indeed, the Independent Market Monitor for 

                                                 
36  January 14 Filing, Transmittal Letter at 3. 
37  Revisions to the PJM Tariff, the Amended and Restated Operating Agreement 
and the RAA, Transmittal Letter at 1, Docket No. ER11-4628-000 (filed Sept. 23, 2011). 
38  Id. at 3. 
39  PJM Interconnection, L.L.C., 137 FERC ¶ 61,204 at P 70 (2011). 
40  See PJM Interconnection, L.L.C., 139 FERC ¶ 61,115 (2012).  See also PJM 
Interconnection, L.L.C., 140 FERC ¶ 61,222 (2012) (accepting compliance filing). 
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PJM has stated that “PRD is a better approach than PJM’s other demand 

response programs” because “[i]n PRD, load resources see, respond to and 

benefit at the nodal level from a response to wholesale market price signals 

rather than receiving side payments,” and because “[u]nder the PRD program, 

MW of demand reduction are appropriately treated as demand.”41   

PJM has failed to demonstrate why the existing PRD program, perhaps 

with some limited modifications,42 does not adequately accommodate and 

encourage state efforts to develop demand response.  Nor has it explained how 

the PRD and WLR programs are supposed to work together.  The WLR proposal 

is therefore not just and reasonable and should be rejected because it “could 

result in duplicative or conflicting . . . measures . . . .”43   

By all appearances, PJM has unilaterally decided to sideline the PRD 

program and rushed to create a new WLR construct that has not been vetted and 

suffers from significant flaws.  These flaws threaten to undermine not only market 

efficiency but also reliability.  For example, under the Option B tariff revisions set 

forth in the January 14 Filing, PJM would implement “different types of WLR with 

different availability rules that exactly match the availability rules previously 

approved for Limited Demand Resource, Extended Summer Demand Resource, 

                                                 
41  Monitoring Analytics, Price Responsive Demand at 4 (July 22, 2014), available at 
http://www.monitoringanalytics.com/reports/Reports/2014/IMM_Price_Responsive_
Demand_ER11-4628-000_20140722.pdf. 
42  See id. at 5-6 (proposing limited revisions to PRD rules). 
43  Consolidated Edison Co. of New York, Inc., 95 FERC ¶ 61,216 at 61,719, on 
reh’g, 96 FERC ¶ 61,095, reh’g denied, 97 FERC ¶ 61,050 (2001).   
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and Annual Demand Resource,”44 while the Option A tariff revisions would 

implement “Base Capacity WLR and Capacity Performance WLR, and . . . a 

Base Capacity WLR Constraint.”45  But as PJM acknowledges, “reliability 

concerns can arise from over-dependence on the more-limited types of Demand 

Resources,”46 and “[t]he long-term goal is, and should be, that PJM can call upon 

a load reduction to help meet capacity needs anytime PJM can call upon a 

generator to help meet capacity needs.”47  PJM’s proposed WLR categories are 

thus not just and reasonable because they not only fail to properly protect 

reliability, but also result in discriminatory treatment of WLR and generation. 

The categories of WLR set forth in the January 14 Filing also raise 

questions regarding the propriety of the Commission, through PJM, dictating the 

terms pursuant to which LSEs may contract for demand response.  To be sure, 

as EPSA has previously explained, the Commission has broad jurisdiction to 

prescribe installed capacity requirements for wholesale capacity markets48 and to 

establish rules that ensure that “any curtailment commitments used to alter how 

much is procured from supply resources meet strict standards for measurement 

and verification, controllability, and other features necessary to ensure 

                                                 
44  January 14 Filing at 16. 
45  Id. at 17. 
46  Id. at 16. 
47  Id. at 17. 
48  See Connecticut Dep’t of Pub. Util. Control v. FERC, 569 F.3d 477, 485 (D.C. 
Cir. 2009) (holding that the determination of the installed capacity requirement for ISO 
New England Inc.’s capacity market “affects rates within the Commission’s jurisdiction 
and, in evaluating whether that determination is just and reasonable, the Commission 
neither regulates generation facilities in violation of section 201 [of the FPA] nor runs 
afoul of any other provision of the [FPA]”).  
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reliability.”49  And it is vital that PJM and the Commission be vigilant about 

ensuring that LSEs and other net buyers seeking to reduce their overall costs do 

not act on the incentive to submit bids for demand response that may not be 

relied on to perform in emergency situations.  But it does not necessarily follow 

that PJM or the Commission have the authority to define demand response 

products, as PJM is proposing here. 

Although EPSA supports the removal of supply-side demand response as 

soon as possible, EPSA also recognizes the need for an orderly approach in 

implementing market rules that fully address the concerns of, and jurisdictional 

issues raised by, stakeholders.  Here, however, PJM has not adequately 

considered its WLR proposal, including considering the need for the WLR option, 

how that option will interact with the existing PRD rules, and whether the WLR 

proposal impermissibly intrudes on state jurisdiction over demand response.   

PJM acknowledges that “should the EPSA mandate issue, parties likely 

will seek to litigate whether the holding of EPSA reaches organized capacity 

markets like RPM.”50  EPSA agrees that the issuance of the EPSA mandate 

would result in additional proceedings, and anticipates that such proceedings 

would confirm the applicability of EPSA’s reasoning to capacity markets.  EPSA 

further anticipates that such proceedings would provide a forum for interested 

parties to explore methods by which legitimate and verifiable reductions in 

consumption may be appropriately accounted for on the demand side, while 

                                                 
49  EPSA EL14-55 Comments at 13-14.   
50  January 14 Filing, Transmittal Letter at 12. 
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respecting the jurisdictional boundaries applicable to both the Commission and 

the states.  Those discussions should not be prejudged or constrained by PJM’s 

WLR proposal.  In this respect, it is notable that PJM itself acknowledges that the 

January 14 Filing is simply a “stop-gap” measure that “is designed to address the 

immediate problem that PJM must conduct a BRA less than four months 

following the date of this proposal . . . .”51  Even assuming that there was 

adequate time for LSEs and other Wholesale Entities to enter into the contracts 

that will be required for them to bid WLR into the 2015 BRA, it could be 

counterproductive for them to do so when the rules have not been fully fleshed 

out and are intended to be only a temporary measure. 

Accordingly, the Commission should reject the WLR proposal set forth in 

the January 14 Filing and direct PJM to work with its stakeholders to explore 

improvements that could be made to its PRD program and/or to improve the 

WLR proposal.  

                                                 
51  Id. at 40. 
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III. CONCLUSION 

WHEREFORE, for the foregoing reasons, EPSA respectfully requests that 

the Commission reject the WLR proposal set forth in the January 14 Filing 

consistent with these comments. 

Respectfully submitted, 

ELECTRIC POWER SUPPLY ASSOCIATION 

By:  /s/    
David G. Tewksbury 
Stephanie S. Lim 
KING & SPALDING LLP 
1700 Pennsylvania Ave., NW 
Washington, DC  20006 

Nancy Bagot 
Senior Vice President 
Sharon Theodore 
Director of Regulatory Affairs 
Electric Power Supply Association 
1401 New York Ave, NW, 11th Floor 
Washington, DC  20005 

On behalf of the Electric  
Power Supply Association 

February 13, 2015
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