
 

 

 

 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

NEW YORK  PUBLIC SERVICE   ) 

COMMISSION, NEW YORK POWER  ) 

AUTHORITY, AND NEW YORK STATE ) 

ENERGY RESEARCH AND DEVELOPMENT ) 

AUTHORITY     ) 

       ) 

    COMPLAINANTS, ) 

       ) 

 V.      ) DOCKET NO. EL15-64-000 

       ) 

NEW YORK INDEPENDENT SYSTEM  ) 

OPERATOR, INC.     ) 

       ) 

    RESPONDENT. ) 

  

 

JOINT PROTEST OF  

INDEPENDENT POWER PRODUCERS OF NEW YORK, INC.  

AND ELECTRIC POWER SUPPLY ASSOCIATION 

Pursuant to Rule 211 of the Rules of Practice and Procedure of the Federal Energy 

Regulatory Commission (the “Commission”),
1
 Independent Power Producers of New York, Inc. 

(“IPPNY”)
2
 and Electric Power Supply Association (“EPSA”)

3
 hereby protest the complaint 

                                                 

1
 18 C.F.R. § 385.211 (2015). 

2
 IPPNY is a not-for-profit trade association representing the independent power industry in New York State. Its 

members include nearly 100 companies involved in the development and operation of electric generating facilities 

and the marketing and sale of electric power in New York. IPPNY’s members include suppliers and marketers that 

participate in the New York Independent System Operator Inc.’s capacity markets. This pleading represents the 

position of IPPNY as an organization, but not necessarily the views of any particular member with respect to any 

issue. IPPNY filed a doc-less Motion to Intervene in this docket on May 13, 2015. 

3
 EPSA is the national trade association representing leading competitive power suppliers, including generators and 

marketers.  Competitive suppliers, which collectively account for 40 percent of the installed generating capacity in 

the United States, provide reliable and competitively priced electricity from environmentally responsible facilities 

serving power markets.  EPSA seeks to bring the benefits of competition to all power customers.  This pleading 
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filed under Section 206 of the Federal Power Act (“FPA”) by the New York State Public Service 

Commission (“NYPSC”), the New York Power Authority (“NYPA”), and the New York State 

Energy Research and Development Authority (“NYSERDA” and with NYPSC and NYPA, the 

“Complainants”) against the New York Independent System Operator, Inc. (“NYISO”) on May 

8, 2015, in the above-captioned docket.
4
  

In their Complaint, Complainants argued for revisions to the buyer-side market power 

mitigation measures (“BSM Measures”) contained in Attachment H, Section 23.4 of the 

NYISO’s Market Administration and Control Area Services Tariff (“Tariff” or “Services 

Tariff”).
5
  Specifically, the Complainants requested that the Commission limit the NYISO’s 

application of its BSM Measures solely to new (now being defined to explicitly exclude 

repowered) oil and gas-fired generation facilities that are 20 megawatts (“MW”) or greater, and, 

additionally, that exemptions from the BSM Measures be granted to even this very limited subset 

of facilities for:  (i) repowerings; (ii) reliability projects; and (iii) self-supplied resources.
6
  As 

discussed more fully below and in the attached affidavit of Mr. Mark D. Younger, the 

Commission should deny the Complaint because Complainants fail to meet their burden under 

Section 206 of the FPA to demonstrate that the existing BSM Measures are unjust and 

unreasonable, and they equally fail to demonstrate that their proposed exemptions to the BSM 

Measures are just and reasonable.  The Complainants’ extensive modifications attack the core 

principles behind the Commission-approved BSM Measures—namely, that the NYISO should 

                                                                                                                                                             

represents the position of EPSA as an organization, but not necessarily the views of any particular member with 

respect to any issue.  EPSA filed a doc-less Motion to Intervene in this proceeding on May 15, 2015. 

4
 FERC Docket No. EL15-64-000, New York Indep. Sys. Operator, Inc., Complaint of the New York Public Service 

Commission, New York Power Authority, and New York State Energy Research and Development Authority (May 

8, 2015) (“Complaint”). 

5
 See id. at 1–2. 

6
 Id. at 12. 
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not permit uneconomic entry to suppress capacity prices artificially because doing so distorts the 

market price signals that are necessary to encourage investment in new, and the maintenance of 

existing, generators to meet reliability needs.  Further, the Complaint improperly attempts to 

purportedly enhance market rules, a task that is relegated to the NYISO’s stakeholder process, 

not correct an unjust and unreasonable rate which would be proper as a Section 206 complaint. 

I. INTRODUCTION AND EXECUTIVE SUMMARY 

On February 26, 2015, the Commission ordered the NYISO to implement a competitive 

entry exemption (“CEE”) to the BSM Measures “to allow for private investors, relying solely on 

market revenues, to enter the capacity market unmitigated upon certifying that they are a purely 

merchant investment, with no out of market subsidy.”
7
  Even though the CEE has been 

implemented, Complainants have argued that the BSM Measures are not just and reasonable 

without further categorical exemptions for State-sponsored projects that would cause the very 

type of artificial suppression of installed capacity (“ICAP”) prices that the BSM Measures are 

designed to mitigate and the Commission cautioned just four months ago must remain subject to 

careful scrutiny.    

Under the CEE, any new entrant that does not receive support for its project, directly or 

indirectly, from either a New York State governmental entity or a NYPSC-regulated 

transmission and distribution utility is exempt from application of the BSM Measures.  As the 

CEE exempts all projects that do not have such support, and the BSM Measures exempt projects 

that pass the Mitigation Exemption Test (“MET”) and thus, are economic, the obvious purpose 

of the Complaint is to severely limit the NYISO’s ability to impose offer-floor mitigation on 

                                                 

7
 Consol. Edison Co. of New York, Inc. et al. v. New York Indep. Sys. Operator, Inc., 150 FERC ¶ 61,139, at P 46 

(2015) (“CEE Order”). 
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State or utility-subsidized, uneconomic new entry.  As explicitly recognized by the Commission 

in the CEE Order, however, this is exactly the type of new entry that should trigger the highest 

level of scrutiny to protect the market and market participants that rely on it against buyer-side 

market power whether intended or not.  As will be discussed in detail below, close scrutiny of 

the economics of State or utility-subsidized projects is critically important in light of the State’s 

demonstrated interest in suppressing prices by supporting uneconomic entry.  Complainants’ 

proposed exemptions would open a major loophole in the BSM Measures—rules that 

Complainants have opposed ever since the NYISO proposed them in 2007—and allow unlimited 

amounts of uneconomic entry to flood the market which will severely damage the long term 

reliability of the system by compromising ongoing development of competitive markets. 

The Complainants argued that the Commission’s recent approval of the comprehensive 

CEE to the BSM Measures not only fails to render the BSM Measures just and reasonable, but 

makes the need for a slew of additional exemptions more urgent because “[t]he new resources 

that enter under the CEE will potentially make it even more difficult for resources like 

renewables, transmission coupled with unforced capacity deliverability rights (“UDRs”), and 

self-supply resources to qualify.”
8
  Complainants argued that the presence of CEE projects “may 

be speculative” because such projects may choose to delay development until market rates are 

favorable and that therefore inclusion of those projects in market forecasting tests “will drive the 

resulting forecasts further away from an accurate depiction of future circumstances.”
9
  

Paradoxically, the Complainants seek to allow uneconomic entry through broad categorical 

exemptions, the very action BSM Measures are intended to prevent, which, in turn, is likely to 

                                                 

8
 Complaint at 2–3. 

9
 Id. at 28. 
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subvert the efficacy of newly implemented CEE provisions.  Competitive investors fear 

subsidized entry because such entry will take away the market opportunity on which competitive 

investors rely.  Now that competitive entry is exempt from mitigation and supposedly more 

likely to enter in response to market signals, subsidized entry fears the BSM Measures even more 

because such rules remove the ability to take away market opportunities from this newly exempt 

and purportedly abundant resource.  However, if the broad exemptions proposed by the 

Complainants are implemented, competitive investors will not be able to rely on market signals 

and will not enter.  Undoubtedly, this is the result sought by Complainants. 

In place of the broad and equal application of BSM Measures to all technologies, the 

Complainants requested that the BSM Measures apply only to the smallest subset of resources, 

new gas or oil fired units that are 20 MW or greater, exempting all other facilities categorically 

and without further examination.
10

  Even within the “limited subset of generation facilities” still 

subject to the BSM Measures, the Complainants urged the Commission to require the NYISO to 

adopt additional exemptions:  a self-supply exemption (“SSE”), which would permit a load 

serving entity (“LSE”) to “build or contract for capacity resources, within specific limits, in order 

to meet its own reasonably anticipated ICAP obligations,”
11

 a reliability exemption for any new 

gas or oil fired unit “developed as a solution to a reliability need identified by the NYISO under 

its reliability planning tariff,”
12

 and a repowering exemption that would apply to any repowering 

of an existing resource “that does not alter the amount of ICAP available in the zone.”
13

  At the 

core of Complainants’ argument supporting their broad exemptions is their premise that the BSM 

                                                 

10
 See Complaint at 12, 22–27. 

11
 Id. at 29. 

12
 Id. at 33. 

13
 Id. at 26. 
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Measures should apply only to developers that have an intent and incentive to suppress market 

prices.
14

  Complainants claimed these broad exemptions are needed because the BSM Measures 

are “imposed arbitrarily in an overbroad manner on all new entrants . . . regardless of whether the 

new entrant has the intention, incentive, and ability to exercise buyer-side market power to 

inappropriately depress market clearing prices.”
15

   

Complainants argued that the NYISO stakeholder process “is not a viable option” to 

address the Complainants’ proposed exemptions, some of which have received scant 

consideration in the stakeholder process, because the NYISO is “over-burdened” with complying 

with the Commission’s order on IPPNY’s complaint filed in Docket No. EL13-62-000 and with 

other compliance matters.
16

  Notwithstanding their concern that the NYISO and its market 

participants do not have time to consider changes to the BSM Measures in the stakeholder 

process, if the Commission does not immediately order the NYISO to implement Complainants’ 

requested exemptions,  Complainants requested that the Commission force the NYISO and 

market participants to make time to attend settlement meetings and hearings before a 

Commission-appointed judge “to ensure the more prompt and efficient considerations of the 

Commission’s concerns than could be accomplished in the overburdened NYISO stakeholder 

process.”
17

 

Complainants mistakenly relied on the Commission’s approval of similar exemptions to 

the buyer-side market power mitigation measures administered by PJM Interconnection, LLC 

                                                 

14
 Complaint at 20, 22. 

15
 Id. at 2.   

16
 Id. at 3. 

17
 Id. at 4.  Just addressing this Complaint requires actions by the NYISO and market participants taking up the very 

time Complainants claimed is constrained. 
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(“PJM”), called the Minimum Offer Pricing Rule (“MOPR”),
18

 with no regard for the significant 

differences between the PJM and NYISO markets.  Perhaps most critically, PJM’s adoption of 

various exemptions to its MOPR came about not through a Section 206 complaint but rather via 

a Section 205 filing after substantial consultation with stakeholders.  Complainants’ omission of 

this fact is not surprising considering that it belies their assertion that “BSM issues . . . do not 

lend themselves to efficient resolution in the stakeholder process.”
19

  The Complaint’s 

dependence on another market’s outcome also ignores the Commission’s clear position that 

markets need not be identical vis-à-vis resource exemptions, but instead that “each market is 

developed individually through its stakeholder process,” and that the Commission “do[es] not 

see the need to require complete uniformity in this regard.”
20

 

As demonstrated herein, the Complainants have failed to demonstrate that the existing 

BSM Measures are unjust and unreasonable, and therefore have failed to meet their burden under 

FPA Section 206.  The Complainants, two of which have opposed the BSM Measures in their 

entirety ever since the NYISO first proposed them to the Commission, now make the same 

arguments that the Commission denied when it accepted the NYISO’s proposed BSM Measures 

in 2008.  The Complainants have failed to show that anything has changed since the 

Commission’s order.  They offered nothing more than speculation that the BSM Measures could 

impede economic new entry or interfere with the State’s public policy goals; no examples or 

analyses were provided.   

Furthermore, Complainants’ central argument that the BSM Measures should not apply to 

developers that have no intent and incentive to suppress clearing prices is flawed and contrary to 

                                                 

18
 See Complaint at 34–35 (citing PJM Interconnection, L.L.C., 143 FERC ¶ 61,090, at P 166 (2013)). 

19
 Complaint at 36. 

20
 PJM Interconnection, L.L.C.,137 FERC ¶ 61,145, at P 112 (2011) (emphasis added). 
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Commission precedent.  The categorical exemptions that the Complainants proposed to add to 

the BSM Measures stand in direct conflict to the Commission’s core findings that uneconomic 

new entry must not be permitted to suppress market prices artificially, regardless of the intent.  

The Commission has properly found that “all uneconomic entry has the effect of depressing 

prices below the competitive level,” that “this [was] the key element that mitigation of 

uneconomic entry should address,” and that attempting to limit the application of BSM Measures 

only to certain types of entrants “raises significant complications and provides undesirable 

incentives for parties to evade mitigation measures.”
21

  The Commission has consistently held 

that the standard to measure whether mitigation is necessary is whether there exists the 

“potential” to exercise market power, not the “intent” to do so.  

In short, having been unsuccessful in opposing implementation of the BSM Measures, 

Complainants now seek to repeal them by exemptions that swallow the rule.  Application of the 

proposed exemptions would undermine the functioning and purpose of the NYISO’s Demand 

Curve model by distorting the price signals that are necessary to encourage the entrance of new, 

and the maintenance of existing, economic resources to meet reliability requirements over the 

long term.   

The Commission has rejected past attempts to weaken the effectiveness of buyer-side 

mitigation measures through Section 206 complaints and ill-conceived NYISO proposed tariff 

revisions and should continue to protect the viability of these rules here.  To the extent the 

Complainants are concerned about application of the BSM Measures to particular projects, a 

Section 206 proceeding would be the appropriate vehicle for bringing those concerns to the 

Commission.  But broad reforms to market rules require consideration of myriad details in a 

                                                 

21
 New York Indep. Sys. Operator, Inc., 124 FERC ¶ 61,301, at P 29 (2008). 
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highly complex and technical market framework.  Other stakeholders should be given at least the 

opportunity to consider proposed market rule changes through normal stakeholder processes, 

with any resulting tariff changes evaluated by the Commission under Section 205.  The 

Commission should reject the Complaint and the proposed radical departure from the 

Commission-approved just and reasonable BSM Measures. 

II. BACKGROUND 

The NYISO administers New York’s competitive energy, capacity, and ancillary services 

markets according to the terms of its Services Tariff.  One of the Commission’s guiding 

principles is “to ensure the reasonableness of the wholesale, inter-state prices determined in the 

markets” an independent system operator or regional transmission organization administers.
22

  

The ability of markets to send accurate price signals to market participants is critical to the 

proper functioning of those markets, fostering competition, and ensuring reliability at lowest 

cost.  The BSM Measures, which have been in place for the past seven years, are the NYISO’s 

primary tool to ensure that uneconomic ICAP supply that enters the market in the Mitigated 

Capacity Zones is not allowed to suppress ICAP prices to the detriment of the competitive 

market and the investors that rely on such market.  In ensuring the integrity of market prices and 

preventing artificial price suppression, the Commission has demonstrated a high degree of 

sensitivity to even comparatively small instances of uneconomic entry having the effect of 

suppressing prices, stating that “mitigating an offer that is below the resource’s actual net costs is 

reasonable, whether that resource lowers the ultimate auction clearing price by 25% or by 1%,” 

                                                 

22
 137 FERC ¶ 61,145, at P 89. 
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because even “a small change in the clearing price from a below-cost offer may harm 

competition.”
23

  

History of the BSM Measures in New York 

The NYISO market participants began examining the need to revise market power 

mitigation rules in the New York City (“NYC”) ICAP market in 2006.  Over the course of the 

discussions that ensued, some market participants highlighted that there were significant issues 

in the NYC ICAP market engendered by the exercise of buyer-side market power through new, 

uneconomic entry to the market (which, at that time, was not subject to any market power 

mitigation measures).  Nevertheless, in September 2006, the NYISO’s Management Committee 

(“MC”) voted to make the market power mitigation rules that applied to existing suppliers more 

stringent but did not address the myriad issues related to uneconomic entry.  

After the stakeholder process and an appeal to the NYISO Board of Directors did not 

succeed in achieving balanced mitigation measures, on December 22, 2006, the NYISO filed a 

one-sided (supplier-side mitigation only) proposal with the Commission to revise its Services 

Tariff in accordance with the MC’s vote and the NYISO Board’s failure to overturn an unjust 

and unreasonable proposal.
24

  In their protests, IPPNY, along with other market participants, 

demonstrated that the NYISO Initial In-City Filing was flawed and unjust and unreasonable 

because it failed to institute the protections against buyer-side market power necessary to prevent 

uneconomic, new entry from harming the NYC ICAP market.  Finding that the NYISO’s 

proposed supplier-side revisions lacked adequate cost support and sufficient economic 

                                                 

23
 Id. P 63. 

24
 See FERC Docket No. ER07-360-000, New York Indep. Sys. Operator, Inc., Tariff Revisions to Modify Installed 

Capacity Market Mitigation Measures Applicable to Certain In-City Generating Units (Dec. 22, 2006) (“NYISO 

Initial In-City Filing”). The NYISO proposed to reduce the then-current $105/kW-year bid and price cap arbitrarily 

to a $82/kW-year bid and price cap.  The NYISO provided no analytic support for the changes in the bid cap levels 

it proposed.   
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justification, and thus, were not shown to be just and reasonable, the Commission ultimately 

rejected the NYISO’s Initial In-City Filing.
25

  On its own motion, the Commission determined 

that significant issues had been raised concerning the ability of the NYC capacity market to 

attract and retain adequate resources, instituted a proceeding to investigate the structure of New 

York’s capacity markets and—when settlement efforts failed—directed the NYISO to propose a 

comprehensive revision of the In-City ICAP markets.
26

  At that time, the Commission expressly 

directed that the ICAP market rules must be designed to “provide a level of compensation that 

will attract and retain needed infrastructure and thus promote long-term reliability while neither 

over-compensating nor under-compensating generators.”
27

  The Commission’s determination has 

remained the core tenet guiding the NYISO’s ICAP market design since that time.   

On October 4, 2007, in response to the Commission’s In-City Order, the NYISO 

proposed a set of comprehensive In-City ICAP market rules.
28

  The mitigation rules in the 

NYISO’s In-City Compliance Filing properly included BSM Measures to prevent artificial ICAP 

price suppression by new, uneconomic entrants.  Several parties, including Complainants 

NYPSC and NYPA, protested the In-City Compliance Filing.  Those protests did not take issue 

with how the BSM Measures would be implemented, but rather argued only that, generally, the 

BSM Measures were unnecessary and that the NYISO’s ICAP market structure should be 

designed to accommodate governmental public policy goals.
29

  Specifically, the NYPSC argued 

                                                 

25
 See New York Indep. Sys. Operator, Inc., 118 FERC ¶ 61,182, at P 17 (2007). 

26
 See New York Indep. Sys. Operator, Inc., 120 FERC ¶ 61,024, at P 15 (2007) (“In-City Order”). 

27
 Id. P 17. 

28
 FERC Docket No. EL07-39-000, Compliance Filing of the New York Independent System Operator, Inc. 

Regarding the New York City ICAP Market Structure, at 1 (Oct. 4, 2007) (“In-City Compliance Filing”). 

29
 See, e.g., FERC Docket No. EL07-39-000, supra, Initial Comments of New York Power Authority, at 9 (Nov. 19, 

2007) 
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that the BSM Measures should be rejected in their entirety because they could interfere with 

New York’s resource adequacy standards, the ability to self-supply ICAP and the State’s efforts 

to meet public policy goals, such as increased fuel diversity and improved environmental 

characteristics and, thus, they would prevent the State from pursuing legitimate public policy 

goals.
30

   

The Commission found that a market which seems to benefit consumers by providing low 

cost capacity in the short term ultimately harms consumers by permanently depressing capacity 

prices below the net cost of new entry (“Net CONE”), preventing the market from sending 

accurate price signals to new, economic entrants, and thereby discouraging investment, driving 

up prices, and threatening reliability in the long term.
31

  The Commission further found that it 

had the statutory obligation to prevent such suppression and ensure prices were just and 

reasonable.
32

   

To prevent this means of artificial price suppression, the NYISO’s revised Services Tariff 

imposed an offer floor on the ICAP offers of new entrants equal to the lesser of 75% of Net 

CONE (the “Default Offer Floor”) or the new entrant’s own Net CONE, unless the NYISO 

determined that the new entrant would be economic, and, thus, exempt from mitigation.
33

  The 

NYISO makes this determination by performing the MET, which has two separate parts 

collectively designed to replicate competitive pricing.  Under Part A of the MET, the new entrant 

is exempt from offer floor mitigation if the NYISO determines that the ICAP clearing price for 

                                                 

30
 New York Indep. Sys. Operator, Inc., 122 FERC ¶ 61,211, at P 92 (2008). 

31
 Id. PP 102–103. 

32
 Id. P 103. 

33
  See New York Indep. Sys. Operator, Inc., 131 FERC ¶ 61,170, at P 31 (2010).  In a subsequent filing, the NYISO 

revised its tariff to provide a Default Offer Floor of 75% of Mitigation Net CONE.  See New York Indep. Sys. 

Operator, Inc., 150 FERC ¶ 61,208, at P 46 (2015). 
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one year, measured three years out, is expected to be above the Default Offer Floor.  Under Part 

B of the MET, the new entrant is exempt if, starting three years out, the NYISO determines that 

the average expected clearing price in the first three years of its operation is expected to be 

higher than the new entrant’s Unit Net CONE.  The Commission approved the BSM Measures 

but superimposed a new “net buyer” limitation, at that time finding that “while this mitigation 

applies to all new entry into the in-City market, this mitigation is aimed at preventing 

uneconomic entry by net buyers of capacity, the only market participants with an incentive to sell 

their capacity for less than its cost.”
34

 

Rejecting the NYPSC’s argument that the BSM Measures are harmful to the public 

interest because the State’s preferred new resources would be prohibited from being used to meet 

the State’s resource adequacy requirements and would not get paid for ICAP if excess capacity 

caused clearing prices to fall below the minimum offer requirement, the Commission ruled: 

Because uneconomic entry could produce unjust and unreasonable 

capacity prices by artificially depressing those prices, and 

NYISO’s proposal provides a reasonable means to deter 

uneconomic entry in the in-City market, we deny NYPSC’s request 

that the Commission reject the proposed minimum bid 

requirements for new capacity suppliers. Contrary to NYPSC’s 

claim, we find that granting its request would adversely impact 

matters within the Commission's jurisdiction - in particular, the 

establishment of just and reasonable wholesale electric energy 

rates. Adoption of NYPSC’s proposal would lead to artificially 

depressed capacity prices, thus both causing existing generators to 

be under-compensated and also directly and adversely impacting 

the Commission's ability to set just and reasonable rates for 

capacity sales in the in-City market.
35

 

The NYISO’s In-City Compliance Filing directly addressed the application of BSM 

Measures to transmission line UDRs.  In its filing letter describing the use of an offer floor to 

                                                 

34
 New York Indep. Sys. Operator, Inc. 122 FERC ¶ 61,211, at P 106 (2008). 

35
 Id. P 110. 
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mitigate uneconomic entry, the NYISO stated that “[t]he measure could be applied on the same 

basis to new controllable transmission lines used to meet capacity obligations.”
36

  

Several parties filed comments opposing the NYISO’s proposed application of the BSM 

Measures to controllable transmission lines.  Hudson Transmission Partners (“HTP”) argued 

that:  

[T]he very fact that a new controllable transmission line would be 

deemed to be “uneconomic entry” underscores the real problem 

with the proposed mitigation.  Rather than encouraging new, 

efficient entry by innovative technology that can bring additional 

capacity into the New York City load pocket and thereby lower 

costs to consumers, the NYISO’s proposed mitigation mechanism 

would erect an artificial barrier to entry by the exact kinds of 

projects the NYISO should be promoting.
37

  

NYPA also opposed the application of the BSM Measures to controllable lines, arguing:  

By connecting one service area to another, and with firm capacity 

on one side, a merchant line will be viewed the same as a new 

generator, despite the fact that ICAP may be provided by an 

existing generator.  The resulting societal benefits from the 

creation of a more robust integrated region will be lost. This 

clearly runs contrary to the Commission’s goal of promoting 

transmission investment and in particular the construction of 

facilities in constrained regional corridors.
38

  

In its reply to the comments opposing the proposed BSM Measures, the NYISO rebutted 

HTP’s argument, stating:  

[HTP’s] comments ignore the fact that it is the controllable 

transmission that brings in capacity to the New York City market 

that did not exist before, just like a new generating unit in New 

York City. The two types of supplies are eligible to receive the 

                                                 

36
 In-City Compliance Filing ¶ 29. 

37
 FERC Docket No. EL07-39-000, supra, Motion to Intervene and Comments of Hudson Transmission Partners, 

LLC (Nov. 19, 2007), at 3 (citations omitted). 

38
 FERC Docket No. EL07-39-000, supra, Initial Comments of New York Power Authority (Nov. 19, 2007), at 5 

(citations omitted); see also FERC Docket No. EL07-39-000, supra, Initial Comments of East Coast Power, LLC 

(Nov. 19, 2007) (arguing that controllable lines that utilize an open season process should be exempt from 

mitigation). 
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same market clearing price and would have the same effect on the 

market. Thus, no special exemption for controllable transmission is 

warranted. At the same time, if merchant transmission can show 

that open-season allocation of TSRs and other applicable 

procedures establish that the project would be economic, then it 

should qualify for an exemption from mitigation.
39

  

The Commission ruled that the BSM Measures included in the In-City Compliance Filing 

were necessary and approved those measures “to prevent uneconomic entry that would reduce 

prices in the NYC capacity market below just and reasonable levels.”
40

  The Commission agreed 

with the NYISO that controllable lines must be subject to the load side mitigation rules: 

NYISO proposes to apply this mitigation to controllable 

transmission projects as well as traditional generating capacity. 

Protesters argue that this is a misapplication of the mitigation. But 

the Commission agrees with NYISO that, because both 

transmission and generating capacity are paid based on the same 

principle of making capacity available in-City, there should be no 

special exemption. Controllable transmission and generating 

capacity should be subject to the same mitigation.
41

 

Several stakeholders, including IPPNY and the NYISO itself, requested rehearing of the 

Commission’s In-City Compliance Filing Order to address the Commission’s initial finding that 

the BSM Measures were only meant to prevent uneconomic entry by net buyers.
42

  The 

Commission ultimately granted rehearing and ruled that the BSM Measures should be applied to 

all new entry to meet the core purpose of these rules, holding:  

We find that all uneconomic entry has the effect of depressing 

prices below the competitive level and that this is the key element 

that mitigation of uneconomic entry should address. Parties 

requesting rehearing have convinced us that defining net buyers 

                                                 

39
 FERC Docket No. EL07-39-000, supra, Reply Comments of the New York Independent System Operator, Inc. 

(Dec. 12, 2007), at 22 (emphasis added) (citations omitted). 

40
 New York Indep. Sys. Operator, Inc., 122 FERC ¶ 61,211, at P 100 (2008). 

41
 Id. P 121 (emphasis added). 

42
 It bears note that no party sought rehearing of the Commission’s determination that the BSM Measures must be 

applied to controllable transmission lines.  
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raises significant complications and provides undesirable 

incentives for parties to evade mitigation measures.
43

 

The Commission also denied a rehearing request filed by the NYPSC which reiterated its 

arguments that the BSM Measures interfere with the State’s public policy goals by preventing 

new facilities selected by the NYPSC for reliability or other legitimate public policy purposes.  

The NYPSC argued that the BSM Measures could interfere with its “legitimate interest in 

ensuring that new resources, including self-supplied resources, which are deemed appropriate 

from a public policy perspective” are built in New York.
44

  Pointing to PJM’s and ISO-New 

England’s tariff provisions that exempt certain new capacity constructed under a state mandate 

from price floors that might otherwise apply, the NYPSC argued that the NYISO should be 

directed to modify its tariff to allow LSEs to self-supply uneconomic resources while not 

allowing such self-supply to suppress ICAP prices.
45

   

The Commission rejected the NYPSC’s rehearing request, ruling: 

Although some concepts adopted in the PJM and ISO-New 

England forward capacity markets may translate to NYISO’s 

monthly ICAP market, not all do. In particular, in a multi-state 

Regional Transmission Organization (RTO) like PJM and ISO-

New England, individual state support for new entry that happens 

to be uneconomic translates into subsidies for customers in other 

states—that is, the customers of one state pay for new capacity that 

is bid into a capacity market at a below-market price in order to 

guarantee it clears the market. This drives down the market-

clearing price for all market participants including those in other 

states. An individual state is much less likely to do this in a multi-

state RTO like PJM and ISO-New England than in a single state 

                                                 

43
 New York Indep. Sys. Operator, Inc., 124 FERC ¶ 61,301, at P 29 (2008) (emphasis added) (“Order on 

Rehearing”). 

44
 Id. P 34. 

45
 Id. 
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RTO like NYISO, given the localization of costs and dispersion of 

benefits in the case of a multi-state RTO.
46

 

The Commission further stated that exemptions from mitigation for new resources that 

further specific legitimate state policy goals may be appropriate, but it found that the NYPSC 

“had not provided sufficient specificity to allow us to mandate an appropriately narrow 

exemption at this time.”
47

  The Commission stated that the NYPSC may seek to justify a 

mitigation exemption in a filing made under Section 206 of the FPA “for entry of new capacity 

that is required by a state-mandated requirement that furthers a specific legitimate state 

objective.”
48

   

The NYISO, through the stakeholder process and in response to complaint proceedings, 

has filed refinements to the BSM Measures that define the assumptions used in the MET.  The 

MET must be conducted for all new entrants before the developer must accept its interconnection 

cost allocation.  To provide further certainty, the NYISO revised the BSM Measures to provide 

that the price data used in the MET would be based on two (Part A) or six (Part B) capability 

periods beginning with the summer capability period commencing three years from the start of 

the year of the Class Year (the “Three-Year Rule”).  The Commission ruled that the Three-Year 

Rule is sufficient because “three years is a reasonable approximation of the length of time 

between the Class Year entry and when the developer can be reasonably be expected to begin 

                                                 

46
 Id. P 37. 

47
 Id. P 38. 

48
 Id.  Prior to filing the Complaint–which, as demonstrated infra, lacks adequate specificity and justification 

necessary for any public policy based exemption to be granted–the NYPSC had not petitioned the Commission to 

exempt a project from the BSM Measures on public policy grounds.    
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selling UCAP, and therefore, it is a reasonable time frame to use for the mitigation exemption 

analysis.”
49

   

The Introduction of a Competitive Entry Exemption 

In 2012, the NYISO’s Market Monitoring Unit (“MMU”) became concerned that the 

price forecast used to test whether an entrant to the market is uneconomic might fail to take into 

account future unit retirements and, therefore, inaccurately understate forecast prices.  The MMU 

recommended that the NYISO “grant exemptions to suppliers engaged in purely private 

investment,”
50

 thereby allowing pure merchant investors to make independent determinations of 

the likely ICAP price based on their own data regarding potential retirements.  On December 4, 

2014, Consolidated Edison Company of New York, Inc., Orange and Rockland Utilities, Inc., 

New York State Electric and Gas Corporation, Rochester Gas and Electric Corporation, and 

Central Hudson Gas and Electric Corporation (collectively, “Transmission Owners” or “TOs”) 

complained pursuant to FPA Section 206 that the NYISO’s tariff was unjust and unreasonable in 

the absence of a CEE.
51

  Asserting that “purely private investment” should be able to invest 

based on their own expectations of future retirements and other system conditions, the TOs 

requested that the Commission direct the NYISO to add this exemption to its Services Tariff.
52

  

                                                 

49
 New York Indep. Sys. Operator, Inc., 134 FERC ¶ 61,083, at P 23 (2011). 

50
 David B. Patton et al., NYISO, 2012 State of the Market Report for the New York ISO Markets (2013) at 24, 

available at: 
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Operator, Inc., Complaint (Dec. 4, 2014), at 2. 

52
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On February 26, 2015, the Commission granted the TOs’ complaint, agreeing that 

“competitive entrants should not be prohibited from taking the risk of entry based on their 

projections of future capacity prices.”
53

  The Commission indicated that the rationale behind its 

decision was that “[b]ecause a purely merchant generator places its own capital at risk when it 

invests in a new resource, any such resource will have a strong incentive to bid its true costs into 

the auction, and it will clear the market only when it is cost effective.”
54

  At the same time, 

however, the Commission continued its vigilance to prevent the adverse impacts on the market 

resulting from subsidized new entry by, inter alia, specifying that subsidized entry remained a 

concern and rejecting a proposed de minimis contract exception to the CEE.
55

  As it explained, 

“[p]ermitting such subsidies, as part of the competitive entry exemption, may facilitate 

artificially depressing capacity prices to non-competitive levels because they make it financially 

possible for a resource to offer a price into the capacity auction that is below its actual costs.”
56

   

III. PROTEST 

A. The Complainants have failed to meet their burden under Section 206 

of the FPA to demonstrate that the existing BSM Measures are unjust 

and unreasonable. 

Under Section 206 of the FPA, Complainants bear the burden of demonstrating that the 

existing tariff provisions, rates, or practices they complain of are “unjust, unreasonable, unduly 

discriminatory, or preferential.”
57

  The Complainants in the present case have patently failed to 

meet that burden.  In past orders, the Commission has ruled that Section 206 complainants fell 
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 CEE Order ¶ 46. 
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 Id. PP 2, 64. 
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 Id. P 64. 
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short of their burden by “not demonstrat[ing] harm to the market.”
58

  A merely speculative harm 

is insufficient to meet the Section 206 burden.
59

  If a Section 206 complainant cannot 

demonstrate that “some real harm (actual or potential) is probable, there is little point in wasting 

the scarce resources of the Commission.”
60

  Where the Commission has previously approved a 

measure as just and reasonable, complainants must present a “compelling reason,” likely 

involving a “significant change in circumstances” to show that the measure is no longer just and 

reasonable and meet their burden under Section 206.
61

 

The Complaint fails to demonstrate any actual harm to New York markets, but instead 

asks that the Commission, based solely on speculation, gut the BSM Measures it approved as just 

and reasonable.  Indeed, while Complainants are quick to cite to the MMU’s reports to attempt to 

support their position that the MET parameters are flawed—issues that have been addressed by 

implementation of the CEE—they never mention, much less, rebut, the fact that the MMU has 

raised concerns that the 75% Mitigation Net CONE default offer floor is set too low to prevent 

subsidized entry from nonetheless proceeding forward.
62

  The Complainants admit that they are 

“unable to accurately quantify the aggregate dollar impact”
63

 of the alleged harm caused by the 
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 Indep. Power Producers of New York, Inc. v. New York Indep. Sys. Operator, Inc., 150 FERC ¶ 61,214, at P 65 
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59
 See, e.g., Entergy Services, Inc., 145 FERC ¶ 61,247, at PP 116, 184 (2013). 
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61
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current, approved BSM Measures.  Rather, Complainants alleged only speculative harms, which 

is not surprising in light of the NYISO’s very recent addition to its BSM Measures of a CEE.  

The combined effect of the CEE and the MET together ensure that only uneconomic projects that 

have received State or utility support are subject to mitigation.  That is, if an entrant were 

competitive it would be eligible for the CEE and MET exemptions.  In short, Complainants’ 

proposed exemptions are solely designed to exempt subsidized uneconomic entry from 

mitigation—exactly the type of new entry that the BSM Measures are designed to mitigate.  

Complainants have failed to demonstrate any specified harm to the markets or market 

participants that would outweigh the significant harm that would occur to the market and market 

participants that rely on it as a result of the artificial suppression of prices caused by uneconomic 

new entry.  The Commission should therefore deny the Complaint because it has not proven that 

the existing NYISO Services Tariff and BSM Measures are unjust and unreasonable.  Unless 

Complainants are able to demonstrate the probability of actual or potential harm, the controversy 

the Complainants imagine will remain demonstrably unripe, and “there is little point in wasting 

the scarce resources of the Commission.”
64

 

1. Complainants seek to re-litigate the same arguments the 

Commission rejected in prior orders. 

Unable to present evidence of actual harm, Complainants instead seek to re-litigate the 

same arguments the Commission rejected in prior orders.  For example, the Complaint is notably 

similar to New England States Committee on Electricity (“NESCOE”) v. ISO New England Inc. 

(“ISO-NE”), in which NESCOE—the Regional State Committee for New England—filed a 

complaint under FPA Section 206 arguing that ISO-NE’s implementation of BSM without an 
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exemption for state-sponsored public policy resources was unjust and unreasonable.
65

  Like the 

Complainants in the present Complaint, NESCOE contended that the BSM measures, sometimes 

referred to as the MOPR in New England, would “result in an over-procurement of capacity and 

will unreasonably undermine state laws supporting the development of renewable resources.”
66

  

As the present Complainants also argued, NESCOE speculated that “because renewable 

resources are unlikely, in the short-term, to be a lower-cost solution than gas-fired resources for 

meeting the region’s resource adequacy targets, the MOPR will likely completely exclude many, 

if not all, new renewable resources.”
67

  The Commission held, as it should here, that NESCOE 

had failed to meet its burden under Section 206, because “instead of seeking a case-specific 

exemption, NESCOE reiterate[d] arguments that ISO-NE’s proposed tariff revisions are unjust 

and unreasonable because they do not allow a categorical exemption for state-sponsored 

resources,” without providing any new evidence in that regard.
68

 

The Commission has also previously rejected arguments that BSM measures are unjust 

and unreasonable unless they contain a categorical exemption for self-supply.  In 2012, ISO New 

England, after working in consultation with its stakeholders, submitted a compliance filing under 

FPA Section 205 which “found it appropriate for ISO-NE to apply buyer-side market power 

mitigation to self-supplied resources and provide for only case-specific, not a blanket, 
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 See New England States Comm. on Elec. v. ISO New England Inc., 142 FERC ¶ 61,108, at P 1 (2013). 

66
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exemption.”
69

  Similar to the arguments proffered by Complainants here, commenters in that 

case argued that because PJM had adopted a limited self-supply exemption, “similar tariff 

provisions would be appropriate in New England.”
70

  The Commission held, as it should here, 

that the commenters had not demonstrated that the lack of such an exemption is unjust, 

unreasonable, or unduly discriminatory or preferential, and that rather than seeking a blanket 

exemption, a public power project that could show an exception to the generally-applied 

assumptions about its financing should instead seek a case-specific exemption.
71

 

2. The Commission has approved the BSM Measures and determined 

they are just and reasonable. 

The BSM Measures previously have been approved by the Commission.  Indeed, the 

Commission had cause to review the BSM Measures extensively earlier this year in its review of 

the New York TOs’ complaint leading to the CEE Order and in its decisions on compliance 

filings in the In City and AE II complaint cases.
72

  After conducting those thorough reviews, the 

Commission directed limited revisions to the NYISO’s existing Services Tariff language and 

incorporated the CEE.
73

  Although the Commission has yet to rule on the NYISO’s recently 

submitted CEE compliance filing, the NYISO’s current BSM Measures, as now modified by the 

CEE, are, by virtue of the Commission’s approval, just and reasonable.  Complainants have not 

presented a compelling reason for the Commission to alter that finding, nor has there been a 
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significant change in circumstances since the Commission so ruled.  Absent such a compelling 

reason or significant change in circumstances, Complainants have failed to meet their burden 

under Section 206.
74

 

Regarding the first of their proposed categorical exemptions, the Complainants have 

failed to demonstrate that the BSM Measures are a barrier to the State’s renewable energy 

policies.  Complainants claim that the lack of a blanket exemption for renewable facilities 

obstructs the State’s ability to implement public policy goals such as “replacing or repowering 

the oldest and most inefficient power plants located in [New York] City, so that City residents 

can obtain energy from cleaner, more reliable sources,”
75

 but this and similar arguments are a red 

herring.  

The BSM Measures impose no requirements whatsoever on State agencies with respect 

to local power supply policy.  With or without the BSM Measures, the State remains free to 

permit or not to permit new generation, or to choose some particular type of facility to further 

other State policy objectives, including the reduction of greenhouse gas emissions.  The sole 

effect of a fair, universal, and even-handed application of the BSM Measures is to ensure the 

price paid for capacity remains just and reasonable once these resources enter the market—a 

matter undisputedly within the Commission’s exclusive jurisdiction.  Any attempt to argue that 

the application of BSM Measures to State-sponsored public policy projects somehow invades the 
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proper province of state regulation runs headlong into binding precedent to the contrary.  As the 

D.C. Circuit has ruled: 

Of course, it is a basic principle of economics that prices affect 

supply—the auction clearing prices in each sub-region of New 

England will certainly influence the amount of capacity that 

generators are willing to supply. Indeed, one of the primary 

purposes of the new market mechanism is to provide incentives to 

attract new infrastructure where needed. But an incentive is not a 

mandate. The mere fact that the Forward Market will encourage 

new supply does not mean that it regulates facilities used for the 

generation of electric energy. Rather, the Forward Market is 

designed to address pricing issues, which fall comfortably within 

FERC’s statutory authority over the sale of electric energy at 

wholesale in interstate commerce.
76

 

Indeed, this is not even the first time that the NYPSC has made this very same argument.  

In response to the Commission’s In-City Order and the NYISO’s consequent In-City Compliance 

Filing, the NYPSC argued that the Commission should reject the BSM Measures for new ICAP 

supplies “on the basis that they could interfere with New York’s standards for resource adequacy 

and the ability to self-supply ICAP.”
77

  The NYPSC also argued that BSM Measures 

“undermine[] the public interest” by “prevent[ing] new resources, which are preferable from a 

public policy perspective (e.g. increased fuel diversity or improved environmental 

characteristics), from . . . receiving ICAP payments when excess capacity causes clearing prices 

to fall below the minimum offer requirement.”
78

  After carefully considering this argument, the 

Commission rejected it as an attack on the NYISO’s buyer-side mitigation rules as a whole:  

                                                 

76
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Because uneconomic entry could produce unjust and unreasonable 

capacity prices by artificially depressing those prices, and 

NYISO’s proposal provides a reasonable means to deter 

uneconomic entry in the in-City market, we deny NYPSC’s request 

that the Commission reject the proposed minimum bid 

requirements for new capacity suppliers.  Contrary to NYPSC’s 

claim, we find that granting its request would adversely impact 

matters within the Commission’s jurisdiction—in particular, the 

establishment of just and reasonable wholesale electric energy 

rates. Adoption of NYPSC’s proposal would lead to artificially 

depressed capacity prices, thus both causing existing generators to 

be undercompensated and also directly and adversely impacting 

the Commission’s ability to set just and reasonable rates for 

capacity sales in the in-City market. …  

The NYISO’s offer floor proposal is an integral part of NYISO’s 

proposal, which the Commission is adopting, needed to “promote 

long-term reliability while neither over-compensating nor under-

compensating generators.” The issue before us in this proceeding is 

not how to meet the resource adequacy requirements of New York 

State, but how prices for capacity in the wholesale markets should 

be determined in order to remedy identified flaws in the ICAP 

market.  As we have found previously, issues of resource adequacy 

are important to the Commission in meeting our statutory mandate 

under the [FPA] to ensure that the rates, terms and conditions of 

jurisdictional transmission and sales of electric energy are just, 

reasonable, and not unduly discriminatory, or preferential.  

Further, we find that our action in approving NYISO’s minimum 

bid proposal does not adversely affect NYPSC’s regulation of 

resource adequacy in NYC. This new pricing methodology does 

not prescribe whether or what types of generation facilities should 

be built, contrary to NYPSC’s concerns.
79

 

Despite this earlier rejection of the NYPSC’s same argument seeking the same 

exemptions for the same reasons, the NYPSC and other Complainants now ask the Commission 

to reverse its settled position and allow the State a means of distorting the competitive price 

levels in New York’s capacity markets at will for undefined public policy reasons.  The 

Commission should reaffirm its determination in approving the In-City Compliance Filing and 
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reject the Complainant’s argument.  Under the present BSM Measures, State agencies retain the 

power to pursue whatever lawful initiatives they wish, so long as they, not the market, pay the 

cost of the consequences of uneconomic designs.  If they choose to bear these costs themselves, 

without distorting prices under the Commission’s jurisdiction, they can do so.  But they are not 

entitled to distort prices in the Commission’s jurisdictional markets for reasons of their own 

public policy goals. 

As Mr. Younger demonstrates in his attached affidavit,
80

 Complainants’ criticisms of the 

operation of the BSM Measures are without merit in large part because the Complaint “fails to 

recognize the significance of the Commission’s recent decision to implement the ability of a new 

entrant to receive a [CEE] from the BSM Measures.”
81

  Mr. Younger points out that any entity 

willing to forgo a direct or indirect contractual relationship with a non-qualifying entity—that is, 

a Transmission Owner, a Public Power Entity, any other entity with a transmission district in the 

New York Control Area (“NYCA”), or an agency or instrumentality of New York State or a 

political subdivision thereof—
82

and that is not itself a non-qualifying entity, may claim the CEE 

to New York’s BSM Measures.
83

  With the CEE in place, the NYISO’s BSM Measures will 

apply only to projects that refuse to forgo State-sanctioned support.  The CEE is available to any 

project that will forgo State-sanctioned support, even if the project has fully contracted support 

from a source other than a Non-Qualifying Entry Sponsor.
84

  Complainants’ proposed additional 
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exemptions would therefore serve only to give free passes to more State-sponsored projects—

exactly the types of projects most likely to require mitigation to prevent artificial price 

suppression by buyer-side market power.  

3. Complainants have failed to demonstrate that there are structural 

flaws in the NYISO MET process that justify their proposed 

exemptions. 

As Mr. Younger demonstrates in his attached affidavit, the alleged flaws in the NYISO’s 

BSM Measures that the Complainants enumerate in their Complaint have been or are being 

addressed and do not otherwise justify eradicating the BSM Measures through a series of 

exemptions that will operate to swallow the rule.
85

  In any event, as the Commission just 

determined earlier this year in the CEE Order, “any issues regarding the merits of the existing 

exemption test are… more appropriately addressed in any Commission proceeding that follows 

the ongoing NYISO stakeholder process.”
86

   

Regarding the treatment of mothballed generators, which the present MET assumes will 

be in service and selling capacity, Mr. Younger notes that a solution is being discussed in the 

stakeholder process—the proper avenue for changes to the BSM process.
87

  As presently 

proposed, the solution would address the issue by creating a model in which mothballed 

generators are assumed to reenter the market when market forecasts indicate they would become 
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economic.
88

  Stakeholders should be permitted to complete consideration of whether, and if so, 

how to reformulate the BSM Measures to account for this concern. 

The Complainants also asserted that the existing BSM process assumes unrealistic entry 

dates and understates the impact of test delay.
89

  In making this assertion, the Complainants 

offered Class Year (“CY”) 2012 as evidence of a deficiency in the process.  Mr. Younger 

demonstrates that this concern is erroneous because the NYISO recognized the issue of CYs 

becoming stale and has made improvements for CYs after 2012.
90

  In December 2012, the 

NYISO made a filing addressing multiple interconnection study improvements.
91

  The 

Commission accepted the NYISO’s proposed changes in an order issued February 15, 2013.
92

  

Thus the new process outlined in that filing has already improved the process.  The purported 

flaw that the Complainants suggested requires a massive overhaul of the BSM Measures no 

longer exists.  Moreover, it provides another instance of the Complainants raising issues that no 

longer exist and before improvements are given a chance to be implemented in the market.  The 

Complainants should give the new procedure a reasonable opportunity to work before attacking 

it as fundamentally flawed. 
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The Complaint also argued that the MET should evaluate a unit over its full life-span 

rather than a three-year period.
93

  This is a collateral attack on the Commission’s prior order in 

which it found that the three-year testing period was just and reasonable because it allowed for a 

sufficient amount of time to test the impact of the unit on the market to determine whether its 

entry would be economic.
94

  Additionally, the Commission has recognized that accurately 

determining the values and costs of a unit far into the future is difficult,
95

 if not impossible, and 

claims that a unit that is uneconomic in the short-term will become economic over its lifespan 

depend heavily on unreliable estimates.
96

  Whether assessing the full lifespan of a unit in the 

MET might be just and reasonable is, in any case, an irrelevant question in the Section 206 

context.  The Complainants have not demonstrated that the current three-year test, approved by 

the Commission, is unjust and unreasonable.  Rather, deferring a unit’s entry until its early years 

of operation are economic (e.g., when its capacity would clear the market) is likely to improve 

the project’s overall economics.
97

   

Finally, the Complainants cited the complex calculations, assumptions, and forecasts the 

BSM Measures employ as a flaw worthy of eviscerating the BSM Measures as a whole.  As Mr. 

Younger demonstrates, those calculations, assumptions, and forecasts “are no more complex than 

those that anyone would have to make in addressing a future investment.”
98

  Rather than being 

overly complex, Mr. Younger notes that the NYISO’s mitigation procedure limits the complexity 
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considerably by analyzing only three years of a unit’s operation, rather than the full lifespan of 

that unit as the Complainants proposed.
99

  The NYISO also defines in its Tariff the assumptions 

that it will use which were approved by the Commission.  Complainants’ assertion that the 

complexity of the NYISO’s BSM Measures is a flaw rendering those Measures unjust and 

unreasonable is erroneous. 

4. Complainants’ argument that the BSM Measures inappropriately 

mitigate new entrants that have no intent to suppress market prices 

is without merit. 

At the core of Complainants’ argument supporting their proposed exemptions is their 

premise that offer floor mitigation should not be applied to new entrants that have no intent and 

incentive to suppress clearing prices, even if their new entry does, indeed, suppress prices.  They 

claim that the existing BSM Measures inappropriately mitigate new entrants because they apply 

to developers with no intent to suppress prices and that, therefore, the BSM Measures should be 

revised to apply only to developers that have such intent.  They argue that the BSM Measures 

should be revised to apply only to certain large (20 MW or greater) natural gas or oil fired 

combined cycle or combustion turbine units “because these types of generating units can be built 

relatively quickly, they are the only resources that a net buyer of capacity would be likely to 

deploy in a strategy to suppress near term market prices.”
100

 

Complainants’ premise that the BSM Measures should not be applied to projects that 

have no intent to suppress ICAP prices is flawed and contrary to Commission precedent.  Even if 

the premise were reasonable, it is superfluous now that the NYISO has implemented a CEE to 

exempt those purely private merchant entities that have been identified by the Commission as 
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having no incentive to suppress prices.  What remains for mitigation under the BSM Measures 

are only those entrants that will not forgo State-sponsored support.  Since the remaining entrants 

under the BSM Measures, virtually all of which the Complaint seeks to provide broad 

exemptions from mitigation, will get State-sponsored support for their entry, it is unreasonable to 

claim that there is no concern about their intent to suppress ICAP prices.   

Moreover, whether an uneconomic entrant intends to suppress ICAP prices is itself 

irrelevant.  The Commission has properly found that “all uneconomic entry has the effect of 

depressing prices below the competitive level,” that “this [was] the key element that mitigation 

of uneconomic entry should address,” and that attempting to limit the application of BSM 

Measures only to certain types of entrants “raises significant complications and provides 

undesirable incentives for parties to evade mitigation measures.”
101

  The Commission has 

consistently held that the standard to measure whether mitigation is necessary is whether there 

exists the “potential” to exercise market power, not the “intent” to do so.
102

  This finding is a 

fundamental component of the Commission’s policy on market power mitigation and we urge 

that the Commission not revisit the precedent here.
103

  All uneconomic entry suppresses prices 
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whether the entrant intends that result or not.  Limiting the application of the BSM Measures 

solely to those entrants with an intent to suppress prices would put NYISO’s market 

administrators and the Commission in the impossible position of divining a new entrant’s true 

intent—a task made all the more impossible given that the entrant has secured a subsidy.  Such a 

task would be difficult enough to undergo over the course of an individual project review, but 

asking regulators to look into the future and anticipate which categories of entrants will intend to 

suppress prices and which will not strains credulity. 

In PJM, the Commission held that the purpose is not to determine in advance which types 

of entities have an intent and incentive to suppress prices and craft a rule to deter only those 

entities, but rather for “all sellers [to] retain the opportunity to demonstrate, on an individual 

basis, that an offer is competitive and should not be mitigated.  Parties with economic offers 

therefore will not face mitigation, and thus providing this blanket exemption is unnecessary.”
104

  

Particularly in light of the NYISO’s adoption of a CEE, entrants will be permitted to bid their 

actual competitive costs, with the result that “only offers that are demonstrated to be uneconomic 

will be mitigated,” hindering uneconomic new entry and encouraging entry that is actually 

economic, regardless of the entrant’s intent.
105

 

Before the PJM stakeholders worked through the stakeholder process to find a balanced 

means of implementing exceptions to its MOPR design, the Commission regularly expressed 

reservations about such exceptions and, as a rule, erred on the side of mitigating resources with 
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the potential to depress prices artificially because rules like the MOPR “help[] to ensure that 

capacity prices will reflect the price needed to elicit new entry when new capacity is needed.”
106

  

When initially approving PJM’s MOPR the Commission expressed specific concern regarding 

self-supplied new capacity, stating: 

In the absence of the [MOPR], the price in the [Forward Capacity 

Auctions (“FCA”)] could be depressed below the price needed to 

elicit entry if enough new capacity is self-supplied (through 

contract or ownership) by load. That is because self-supplied new 

capacity may not have an incentive to submit bids that reflect their 

true cost of new entry. New resources that are under contract to 

load may have no interest in compensatory auction prices because 

their revenues have already been determined by contract. And 

when loads own new resources, they may have an interest in 

depressing the auction price, since doing so could reduce the prices 

they must pay for existing capacity procured in the auction. If the 

owners of these two categories of resources control more capacity 

than the amount of new capacity needed in a capacity zone, their 

low bids could artificially depress the price in the FCA.
107

 

The Commission noted that, given the right circumstances, a self-supplied LSE might be 

able to profit substantially by adding even a small amount of capacity—as little as 2 percent.
108

 

The Complainants claimed to address this problem by crafting an exemption that would not 

allow an LSE to profit from artificial price suppression—a proposal that, as Mr. Younger 

demonstrates, does not satisfy this purpose.
109

  But, in any event, the Commission properly 

recognized that a self-supplied LSE’s profit motive is far from the only harm that artificial price 

suppression might cause.  The Commission wrote: 

If a net buyer’s bidding or its self-supply would depress prices as 

specified in the [MOPR], the new buyer could cause the market to 
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send incorrect price signals about the value of capacity, potentially 

encouraging the exit of existing competitive generation, and 

ultimately discouraging new private investment from anyone other 

than the dominant LSE given its ability to control price.
110

 

The Commission thus clarified that the real harm in failing to mitigate an uneconomic project is 

the harm caused to competitive markets by inaccurate price signals, not an LSE’s ability to profit 

from the exercise of its market power.  

The Commission later reiterated this settled principle in response to a request for 

rehearing of its decision not to eliminate PJM’s MOPR.  An intervenor argued that the 

application of the MOPR to a self-supplying LSE that makes a rational business decision to bid 

its supply into the market as a price taker would result in the LSE paying an artificially high 

price for all of its remaining load.  The Commission denied rehearing, being properly more 

concerned with the market’s long-term health, stating, “[t]he lower prices that would result under 

[an unmitigated self-supplied LSE] would undermine the market’s ability to attract needed 

investment over time.  Although capacity prices might be lower in the short run, in the long run, 

such a strategy will not attract sufficient private investment to maintain reliability.”
111

  The 

Commission recognized the MOPR as the proper mechanism to protect the market’s integrity, 

restricting an LSE’s ability to use its position as a dominant buyer to suppress market clearing 

prices for at-risk investors, regardless of whether the LSE demonstrates the intent to do so, just 

as supplier market power mitigation rules restrict dominant investors from using their market 

position to raise prices by creating an artificial scarcity.
112

  The Commission pointed out that the 
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MOPR “does not punish load, but maintains a role for private investment so that investment risk 

will not be shifted to captive customers over time.”
113

 

Further, after years had passed and PJM had seen “ample evidence” of the MOPR in 

practice, it recognized that certain weaknesses in the rule that had been merely theoretical could, 

in fact, allow unmitigated uneconomic entry to damage the market.
114

  The Commission had 

initially approved an exemption for state-sponsored projects “to meet their responsibilities to 

ensure local reliability,”
115

 remarkably similar to what the Complainants propose in the present 

Complaint.
116

  Citing a “mounting evidence of risk” that the exemption for state-sponsored 

projects could allow uneconomic entry to go unmitigated, the Commission accepted as just and 

reasonable PJM’s proposal to protect its market by eliminating the exemption.
117

 

The Commission clarified that its policy of requiring state-sponsored projects to be 

subject to an RTO’s mitigation measures, demonstrated here and discussed at length above, 

“does not interfere with states or localities that for policy reasons seek to provide assistance for 

new generation entry if they believe such expenditures are appropriate,” but rather “ensures only 

that the wholesale capacity market prices remain at just and reasonable levels.”
118

  The mere 

potential for the unjust and unreasonable wholesale rates that might result from an uneconomic 

entrant’s artificial suppression of capacity prices in a Commission-jurisdictional market gave the 

Commission sufficient concern to approve PJM’s elimination of the state exemption, regardless 
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of that entrant’s actual intent.
119

  States may act within their own borders “to ensure resource 

adequacy or to favor particular types of new generation,” but “there is no valid state interest in 

ensuring that uneconomic [resources] can submit below-cost offers into the [Reliability Pricing 

Model (“RPM”)] auction.”
120

  

Complainants have not demonstrated any such state interest in arguing for any of their 

proposed categorical exemptions, whether for renewables, self-supply, or reliability.  They have 

certainly not demonstrated actual harm sufficient to surmount the concerns the Commission 

expressed in its precedents over the potential for harm to the markets, and investors that rely on 

the markets, that the increased risk of uneconomic entry may cause.  To support their argument, 

complainants asserted that the Commission, in its CEE Order, stated that subjecting projects to 

mitigation without intent to suppress prices “serves no competitive objective or market 

efficiency, regardless of whether they are judged uneconomic.”
121

  Complainants 

mischaracterized the Commission’s statement because their quote conveniently ignores that the 

Commission was referring only to projects that are competitive unsubsidized merchant resources.  

Complainants omit the last part of the sentence that they quote which states “because customers 

do not bear the risk or costs of uneconomic entry of such resources.”
122

  The Commission went 

on to state that: 

The competitive market process alone is sufficient to discipline 

competitive unsubsidized merchant entry. Our logic for approving 

the competitive entry exemption here is similar to the logic applied 

by the Commission when it approved PJM's competitive entry 

exemption. Specifically, the Commission found that, “[b]ecause a 
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purely merchant generator places its own capital at risk when it 

invests in a new resource, any such resource will have a strong 

incentive to bid its true costs into the auction, and it will clear the 

market only when it is cost effective.”
123

 

Thus, the Commission was clearly referring to projects that are unsubsidized competitive new 

entry, not the subsidized projects for which Complainants seek broad categorical exemptions in 

their Complaint.  Indeed, in approving implementation of the CEE, the Commission continued to 

caution that using out of market subsidies to support new capacity “still is a concern. . .” because 

“[s]uch uneconomic entry can harm competition in the capacity markets, producing unjust and 

unreasonable wholesale rates by artificially depressing capacity prices.”
124

        

Even if the Commission were to find the intent of an entrant determinative when 

considering whether to apply BSM, it fails to capture the full picture.  New York State has 

openly demonstrated its intent to suppress capacity prices by supporting uneconomic entry.  The 

minutes for a meeting of the NYPA Board of Trustees blatantly describe that agency’s intent to 

suppress prices artificially, under the heading “Lowering Electricity Prices for Ratepayers 

Throughout New York City and State.”
125

  NYPA highlighted that “[b]y reducing energy prices 

in Zone J, generally, the [HTP] Line would lead to significant ‘indirect’ benefits to ratepayers in 

New York City and throughout the State . . . the HTP Line will, over 20 years, yield 

approximately $2.35 billion in electricity savings to residents and businesses in New York City 

and over the same time period will lower electricity costs for all New York State electric 

customers.”
126

   

                                                 

123
 Id. 

124
 Id. P 2. 

125
 Minutes of the Special Meeting of the Power Authority of the State of New York (Apr. 4, 2011) at 15, available at  

http://www.nypa.gov/Trustees/2011 minutes/April 4/April4.pdf. 

126
 Id. at 15–16. 

http://www.nypa.gov/Trustees/2011%20minutes/April%204/April4.pdf


 

 

39 

Although ratepayer savings like those NYPA and the NYPSC hope to achieve are an 

appealing, short-term benefit, as demonstrated at length herein, the Commission has repeatedly 

found that in the longer-term markets see a greater overall benefit when prices are not distorted 

and investors are able to discern accurate price signals.  This is not to say that NYPA and the 

NYPSC should be prevented from seeking to implement projects like the HTP Line, but rather to 

urge the Commission to deny their request to have such projects categorically exempted from the 

BSM Measures designed to preserve the proper functioning of New York’s capacity markets.  If 

the agencies of New York State wish for such projects to be exempted, they should seek such 

exemptions on a project-specific basis and be required to provide the basis to support such 

request.     

5. Complainants’ reliance on the MOPR exemptions that the 

Commission found just and reasonable as applied to PJM’s tariff is 

misplaced. 

Finally, Complainants’ reliance on the MOPR exemptions that the Commission found 

just and reasonable under PJM’s tariff is misplaced.  The Complaint seems to suggest that 

because PJM has adopted exemptions similar to those the Complainants proposed for the 

NYISO, the Commission should consider the NYISO’s existing BSM Measures unjust and 

unreasonable and certain select aspects of the PJM MOPR to be just and reasonable for the New 

York markets as a matter of course.  First, Complainants ignore a fundamental difference 

between a multi-state ISO, such as PJM, and a single-state ISO, such as the NYISO.  As the 

Commission recognized in its rehearing order rejecting the NYPSC’s request for a broad 

exemption for projects with State-sponsored support to meet public policy goals, a state in a 

multi-state ISO is much less likely to subsidize uneconomic new entry because the benefits of 

any price suppression would be dispersed broadly to customers in other states that would not be 
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required to share in the costs of the subsidies.
127

  Conversely, a state in a single-state ISO is 

much more likely to subsidize uneconomic new entry because the costs of the subsidies could be 

recovered from customers that receive the benefit of the price suppression.  Politically, it would 

be much easier for New York to impose the costs of subsidized new entry on captive customers 

if there are no “free riders” in other states.          

Second, as the Commission has made abundantly clear, there is no one size fits all policy 

for RTOs, and so the fact that PJM has adopted the exemptions is not enough to demonstrate that 

the NYISO’s Services Tariff is unjust and unreasonable if it does not have them.
128

  Indeed, by 

attempting to take this tack, Complainants fail to understand that the Commission “allow[s] for 

each region to develop rules to address the differing concerns of the regions,”
129

 and that 

therefore a rule may be deemed just and reasonable in one region without the absence of that rule 

rendering another region’s tariff unjust and unreasonable as applied to the New York market.   

Under Section 206, Complainants bear the burden of proving the BSM Measures to be 

unjust and unreasonable before proposing any changes that must be shown to be just and 

reasonable.  In this regard, comparison to the similar exemptions in the PJM region is inapposite 

because PJM’s proposed MOPR exemptions were developed in consultation with stakeholders 

and filed with, and accepted by, FERC under Section 205 of the FPA, which did not require PJM 
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to prove that its existing tariff is unjust and unreasonable.
130

  PJM’s exemption proposals were 

broadly supported by stakeholders because they were a comprehensive and balanced package of 

reforms to PJM’s MOPR made within the context of the whole PJM Tariff.  The negotiated 

settlement involved compromises, with certain stakeholders accepting certain exemptions, most 

notably CEE and SSE, that narrowed the scope of resources to be mitigated, in exchange for 

other measures that would strengthen the region’s mitigation mechanisms, such as the removal of 

the unit-specific exemption process, the increase of MOPR benchmark values to 100% of Net 

CONE, the extension of the duration of mitigation from a resource’s clearance in one auction to 

clearance in three auctions, and the broadening of the MOPR to the entire PJM region.
131

   

It appears the Complainants dare not attempt to work their proposed categorical 

exemptions through the NYISO’s stakeholder process for fear that the process would result in 

strengthened mitigation measures to offset and balance the increased risk of price suppression, as 

was the case in the PJM orders on which they rely.  Rather, the Complainants hope the 

Commission will allow them to cherry-pick the elements of PJM’s market rules which allow 

price suppression, but forgo any of the rules which would strengthen mitigation and create the 

proper balance that a just and reasonable rate must have.  Such an approach, devoid of showing 

that the existing NYISO tariff is not just and reasonable, should be summarily dismissed. 

Third, critical differences distinguish PJM’s market from the NYISO’s market.  Mr. 

Younger explains that PJM operates a forward market, and imposes offer floor mitigation when 
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resources bid into that market.  PJM’s resources therefore incur capacity obligations three years 

ahead of actually providing that capacity.
132

  When a “long lead time resource”—i.e. one that 

takes a long time to build—participates in a forward auction, the investor is likely to have 

incurred significant costs in building the resource, “yielding a net avoidable incremental cost that 

is small, or even zero.”
133

  PJM’s tariff therefore exempts such resources from mitigation.  The 

NYISO, by contrast, has structured its mitigation testing to align with its capacity market spot 

auction structure.  The NYISO accordingly conducts its MET at the time the resource’s 

interconnection cost is determined.  Consequently, the NYISO makes MET determinations 

before a new entrant is likely to have incurred significant costs.
134

 

Whereas a forward market system such as PJM’s incentivizes investors to bid entry costs 

for certain resources into the market and choose whether to enter based on whether those costs 

clear the market, New York’s shorter-term system of auctions does not afford the ICAP market 

the same ability to show whether a developer’s entry will be economic.  Mr. Younger shows that 

assuring mitigation of uneconomic entry is critical in New York’s market because the NYISO 

market design itself does not provide such a direct feedback.  Instead, as Mr. Younger explains, 

the NYISO has instead devised a structure where all resources are tested using the same criteria 

with determinations issued at an early stage in project development.
135

  

Further, the markets in New York are substantially smaller than the markets in PJM.  As 

Mr. Younger demonstrates in his affidavit, even adding a small amount of uneconomic capacity 

to the capacity markets in the NYC and Lower Hudson Valley (“LHV”) zones will harm ICAP 
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clearing prices.  Due to the extremely steep slope of the NYC Demand Curve, Mr. Younger 

shows the addition of 500 MW of summer unforced capacity would result in a capacity price 

drop of $77.5/kW-year, a 47% decline.
136

  The addition of 500 MW summer unforced capacity in 

the LHV Zone will have similar adverse impacts.  The Commission ruled that, because the ICAP 

market in New England market is substantially smaller than the ICAP market in PJM, “a given 

additional quantity of capacity will have a larger effect on capacity prices in the smaller New 

England market compared with the larger PJM market.”
137

  The Commission determined that “an 

exemption for renewables is likely to have a greater depressing effect on capacity prices in New 

England than in PJM).”
138

    

In sum, Complainants have failed to meet their burden under Section 206 by alleging 

only speculative harm, using arguments the Commission has repeatedly rejected, and relying on 

the outcome of another region’s stakeholder process with no regard to the numerous distinctions 

between that region’s markets and the NYISO’s, all while refusing to engage in the NYISO’s 

stakeholder process themselves.  The Commission should deny the Complaint as insufficient 

under Section 206. 

B. The Complainants have failed to demonstrate that their proposed 

categorical exemptions are just and reasonable. 

1. The Complainants’ proposed categorical exemptions, if granted, 

will frustrate the purpose of NYISO’s capacity markets to provide 

the necessary price signals to ensure the entrance of new, and the 

maintenance of needed existing, generation to meet reliability 

needs. 
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The Complainant’s proposed exemptions would frustrate the Commission’s goals to 

ensure that over the long-term the ICAP clearing price should average the cost of new entry in 

each zone.  Capacity markets have become an indispensable part of all three eastern RTOs.
139

  

These markets exist to provide the “missing money” produced by the inefficiencies that occur 

whenever there are energy price caps, while also addressing the need to achieve minimum 

requirements for installed capacity, and a desire to reduce volatility in cash flows for both 

generators and load in order to reduce the risk of price fluctuations reflected in the cost of 

capital.
140

  Ultimately, consumers benefit through more efficient market outcomes that result in 

lower consumer charges over the long run than they do from prices that have been temporarily 

suppressed in the short-term.
141

  

On average and over time, compensation needs to be sufficient to attract new entry and 

retain economic existing generation.
142

  As Mr. Younger demonstrates in his affidavit, electric 

generation is a “capital intensive industry,” in which the cost of new entry generally greatly 

exceeds going forward costs of existing units.
143

  This means that on average and over time, to 

attract new entry and retain needed existing generation, the bulk power markets for energy and 
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capacity must produce payments that equilibrate around the Net CONE.
144

  Over time the market 

price should rise to the cost of new entry as a result of load growth and the retirement of existing 

resources.  The market price needs to remain around the cost of new entry, unimpeded by price 

suppression efforts, for merchant new entry to be willing to enter and provide the required 

reliability.  If excess capacity causes prices to be lower than average some of the time, those 

prices must be higher than average during other periods.   

Thus, the exercise of market power by both sellers and buyers needs to be mitigated to 

ensure that prices are neither artificially inflated nor artificially suppressed to promote long term 

reliability by neither under-compensating nor over-compensating generators, the core tenet the 

Commission established when it initiated the In City Proceeding.
145

  The exercise of market 

power by either side of the market is destructive for competition and long-term consumer 

welfare.
146

  For example, as Mr. Younger demonstrates in his affidavit, because going forward 

costs for existing generators are, as a rule, substantially lower than Net CONE for new entrants, 

“uneconomic entry can easily push prices back down toward levels of the existing generators’ 

going forward costs.”
147

  The market price signals will therefore be artificially depressed, 

preventing the market from forecasting efficiently the need for competitive new entry, or the 
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adjustment of the location and/or timing of projects.
148

  Even assuming that prices eventually 

recover to adjust somewhat for the effect of the uneconomic entry, the market is unlikely ever to 

account fully for the distortion that entry causes to the critical price signals market participants 

use to determine whether investment in a particular market is rational.
149

 

The introduction of the numerous exemptions to buyer-side mitigation that the 

Complainants requested—for self-supply, renewables, reliability and repowering—will introduce  

a substantially heightened and likely unviable level of risk to New York’s markets.  The 

Complaint improperly disregards the harm that an increased risk of uneconomic entry will cause 

to NYISO administered markets.  Mr. Younger demonstrates the Complainants’ 

misapprehension of this harm in his affidavit, where he notes that, after the 575 MW Astoria 

Energy II (“AEII”) facility entered the market unmitigated by virtue of a subsidized, above-

market contract and an erroneous MET determination, the actual reason capacity prices returned 

to pre-AEII levels was because two existing generators exited the market when, due to an 

accident and the unexpected need for significant maintenance work, their substantially increased 

going-forward costs exceeded their recovery under the suppressed prices caused by AE II’s 

entry.
150

  If such unexpected events had not occurred, the capacity price would likely have 

remained artificially depressed, depriving existing units and potential investors of the ability to 

recover past investment costs until such time that one or more prematurely exited the market.
151

  

Nor is the fact that the price recovered after driving two existing units out of the market any 

indication of an efficient market result.  Such a situation represents exactly the sort of shift in 
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investment risk the Commission wishes to avoid—instead of being borne by competing 

investors, such arrangements shift investment risk to captive customers, increasing reliance on 

out of market subsidies.
152

 

As discussed at length above, the Commission has found robust BSM Measures—

characterized by carefully structured and transparent MET rules now backstopped by the CEE—

to be the proper mechanism to protect the market’s ability to send accurate price signals so that 

investors may accurately determine when to enter and exit a truly competitive market and 

“investment risk will not be shifted to captive customers over time.”
153

  Mr. Younger 

demonstrates that the Complainants’ proposed categorical exemptions, if approved, would enable 

the State to “flood the market with new, uneconomic, subsidized capacity, preventing the proxy 

peaking plant and other merchant capacity from having an opportunity to recover their costs.”
154

  

Such a situation would frustrate the Commission’s goal of fostering a competitive market, 

forcing more and more merchant suppliers out and increasing the likelihood that future new 

entrants will require subsidization, shifting investment risk even further onto the backs of captive 

customers.
155

  Whatever the intent of a potentially uneconomic entrant, the risk of that entrant 

causing irreparable harm to the NYISO’s markets by artificially suppressing prices is too high to 

allow, particularly when the existing BSM Measures allow an exemption for purely private 

projects as well as projects that are economic. 

2. The Complainants’ proposed categorical exemptions are designed 

to artificially suppress ICAP prices. 
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As discussed above, Complainants’ proposed exemptions, after the introduction of the 

CEE, are clearly intended to apply to uneconomic projects that receive State-sponsored support, 

and, if allowed to enter the market unmitigated, would artificially suppress ICAP prices.  As 

discussed below, Complainants’ proposed exemptions are unjust and unreasonable and should be 

rejected.      

a. An exemption for controllable transmission lines is unwarranted. 

As discussed in Section II, supra, the Commission previously rejected NYPA’s 

arguments that  BSM Measures should not be applied to controllable transmission lines.  The 

Commission agreed with the NYISO that “because both transmission and generating capacity are 

paid based on the same principle of making capacity available in-City, there should be no special 

exemption.  Controllable transmission and generating capacity should be subject to the same 

mitigation.”
156

  Complainants have not shown any changed circumstances that would justify a 

reversal of the Commission’s ruling.  In addition, developers of controllable transmission lines 

do not need a broad categorical exemption because they can choose to be exempt from 

mitigation pursuant to a CEE so long as they are willing to forgo State-sanctioned support.
157

   

Further, as discussed previously in Section III.A.5, the justification for exempting long-

lead time projects from the MOPR in PJM does not apply to the NYISO’s BSM Measures 

because projects in New York do not incur substantial investments prior to the NYISO 

performing the MET.  Finally, Complainants’ claim that long-lead time projects cannot be used 
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to suppress prices is belied by NYPA’s forecast of $2.35 billion in electricity savings to 

consumers supporting it decision to contract with the uneconomic HTP transmission project.
158

  

b. A self-supply exemption is unwarranted. 

A core premise underlying the Complaint is that the BSM Measures should apply only to 

projects that have an intent and incentive to suppress ICAP prices.  Complainants’ proposed self-

supply exemption is intended to exempt an LSE’s supported new entry from the BSM Measures 

if the LSE would not be able to directly profit from the suppression of prices resulting from the 

new entry.  As discussed in Section III.A.4, intent is irrelevant to whether uneconomic entry 

should be subject to mitigation measures because all uneconomic entry suppresses price to the 

detriment of the market.  Another flaw in Complainants’ reasoning is that an LSE may be 

interested in suppressing prices even if it does not directly benefit from the price suppression.   

The State could direct an LSE to sponsor an uneconomic new entrant to suppress prices 

Statewide.  As Mr. Younger demonstrates in his affidavit, a self-supply exemption would allow 

NYPA to bring into the market more than 420 MW of new, uneconomic capacity in the New 

York City market, which would severely suppress ICAP market prices.
159

     

 Complainants’ self-supply exemption would provide NYPA with the ability to suppress 

the clearing prices as much as it chose by gaming the proposed net-long and net-short limits.  

Nothing in Complainants’ proposal would prohibit NYPA from selling some of its generation 

resources, such as its gas turbines in NYC, and then replacing them with new exempt capacity.   
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 Finally, Complainants’ claim that the self-supply exemption is necessary to allow LSEs 

to hedge their capacity requirements is flawed.  As Mr. Younger demonstrates, a more efficient 

way to allow hedging which would not allow uneconomic entry to suppress prices would be to 

provide an exemption for new entry that is procured through a non-discriminatory procurement 

method whereby new and existing supply could compete to provide the hedge.
160

   

c. A reliability exemption is unwarranted. 

The Commission has ruled against allowing categorical exemptions for state-sponsored 

projects that are claimed to be needed for reliability.  Noting that in PJM the competitive RPM 

had been effective in incentivizing sufficient capacity to meet the region’s reliability 

requirements, the Commission was “forced to act” in that region “when subsidized entry 

supported by one state’s or locality’s policies has the effect of disrupting the competitive price 

signals that PJM’s RPM is designed to produce, and that PJM as a whole, including other states, 

rely on to attract sufficient capacity.”
161

  Such disruption of a competitive market’s ability to 

determine accurate price signals occurs when selected new projects are permitted to bid into the 

capacity market as price takers by virtue of being state-mandated undermines a market-based 

system’s goal of “procur[ing] the least-cost, competitively-priced combination of resources 

necessary to meet the region’s reliability objectives”
162

 and would likely deter prospective 

developers of new capacity from entering the market because “they would not expect to recover 

the costs of their investments over time.”
163
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In its February 19, 2015 order issued under Section 206 directing the NYISO to develop 

reliability-must-run (“RMR”) tariff provisions, the Commission ruled that RMR arrangements 

should be of limited duration and not prolong outofmarket solutions that potentially could 

undermine price formation.  Complainants’ proposed blanket exemption for reliability projects is 

contrary to the Commission’s RMR principles because it would encourage State-sponsored, 

uneconomic new entry to suppress prices indefinitely.  Thus, it is critical that RMR type 

procedures be applied to proposed reliability projects to ensure that they cannot be used to 

suppress prices inappropriately.     

d. A renewable exemption is unwarranted. 

As Mr. Younger addresses in his affidavit, Complainants’ claim that a renewable 

exemption is need to reduce carbon emissions and for unspecified public policy reasons is 

unavailing.  New York State and its agencies should seek to fulfill their public policy goals 

involving new generation or transmission through market-based mechanisms like the Regional 

Greenhouse Gas Initiative (“RGGI”) rather than risk distorting New York’s energy markets.  If 

the State believes that the NYISO’s market design should reflect broader public policy 

objectives, it should work with NYISO stakeholders to determine how to allow all capacity 

resource suppliers to receive a non-discriminatory market clearing price that reflects those 

objectives.
164

  Absent such a solution determined through the stakeholder process, the 

Commission should deny the Complainants’ request for categorical exemptions to the NYISO’s 

BSM Measures because its statutory responsibility is to ensure that the markets produce just and 

reasonable rates and “permitting a state exemption may in fact, over the long run, result in less 
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investment in capacity and demand-side resources and the need in the future for additional 

subsidies from the state.”
165

 

e. An exemption for resources under 20 MW is unwarranted. 

Complainants’ proposal to exempt small resources (less than 20 MW) is flawed.  As Mr. 

Younger demonstrates in his affidavit, even adding a small amount of uneconomic capacity to 

the NYC and LHV capacity markets will substantially suppress ICAP clearing prices.
166

  The 

Commission has historically been very sensitive to price suppression even by small amounts of 

additional uneconomic capacity, particularly when a steep demand curve means that “even a 

small amount of additional supply can result in large price reductions.”
167

 

The Commission should therefore deny the Complainants’ request for a categorical 

exemption of resources under 20 MW.  As Mr. Younger demonstrates in his affidavit, any small 

generator that forgoes support from Non-Qualifying Sponsors will qualify for the CEE under the 

current BSM Measures.
168

  Such generators should have no need for an additional categorical 

exemption—whether based on their size, resource type, or any other category—unless they will 

be subsidized by a Non-Qualifying Sponsor.  Once a new entrant fails to qualify for the CEE, 

that entrant must be subject to mitigation, regardless of size, resource type, or any other factor. 

Even if the effect of a single uneconomic new entrant’s offers into the market were negligible, 

“the combined effects of several such offers might well affect prices.”
169
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In any event, even if a small project enters alone and depresses prices, the Commission 

has held that such an allowance, whatever the size, “permits suppression of market-clearing price 

and harms [the market’s] long-term viability.”
170

  Moreover, Mr. Younger demonstrates the 

potential for mischief that lurks in a small generator exemption, pointing out that the NYISO’s 

last Demand Curve Reset analyzed a plant made up of twelve 16 MW units for proxy unit 

purposes.
171

  Such a plant, supported by out of market payments, could easily be used to suppress 

prices and, consequently, should be subject to mitigation.  The potential harm is not only limited 

to a plant comprised of multiple units.  It could just as easily be caused by out of market 

subsidies that resulted in numerous individual new units—a result that certainly has the potential 

to come to fruition given the NYPSC’s extensive focus on bringing subsidized, distributed 

energy resources onto the system.  The Commission should therefore deny the Complainants’ 

request for a categorical exemption for new entrants under 20 MW. 

f. An exemption for repowered resources is unwarranted. 

The Complainants claimed that “any repowering of a facility does not raise price 

suppression concerns because that capacity is already recognized in the market.”
172

  

Complainants’ proposal does not include the safeguard that the NYISO proposed in the 

stakeholder process that would require, as a condition to eligibility for the exemption, that the 

unit to be repowered would be economic over the next six years.  As Mr. Younger addresses in 

his affidavit, Complainants’ view of the market is incorrect because it fails to recognize that a 

State-sponsored repowering of an uneconomic unit adds capacity to the market that would have 

not otherwise entered the market, and therefore distorts the price signals that are necessary to 
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foster new generation to meet reliability standards.
173

  In a recent order, the Commission 

recognized that projects that are uneconomic but are repowered, such as the Dunkirk refueling 

project, could potentially cause artificial price suppression and, as Complainants recognized, 

ordered the NYISO to study whether measures are necessary to mitigate such suppression.
174

  

The Commission should reject Complainants’ request that the Commission circumvent the study 

process it ordered the NYISO to conduct.    

g. An exemption for Special Case Resources is unwarranted. 

The Commission ruled that Special Case Resources, such as demand response resources, 

should be subject to the BSM Measures in the same manner as all other market participants in 

the NYC region.
175

  In a subsequent order, the Commission clarified that it did not “intend to 

grant a blanket exemption for all state programs that subsidize demand response” in determining 

the Offer Floor for SCRs subject to mitigation.
176

   The Commission ruled that “the state may 

seek an exemption from the Commission pursuant to section 206 of the FPA if it believes that 

the inclusion in the SCR Offer Floor of rebates and other benefits under a state program 

interferes with a legitimate state objective.  An exemption determination will then be made by 

the Commission based on the specific request, which will be given public notice and be subject 

to comments and protests so that the Commission’s determination can be based on a full 

record.”
177
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Contrary to the Commission’s order, the Complainants did not request that the 

Commission exclude any specific rebates or other State benefits from the Offer Floor calculation 

for SCRs.  Rather, Complainants argued for a blanket exemption based on their repeated 

argument that SCRs cannot be used to suppress prices—the same argument the Commission 

rejected when it ordered the NYISO to subject SCRs to mitigation.  The Commission should 

reject the Complainants’ request again for the same reason. 

C. The NYISO’s stakeholder process, not a Section 206 complaint, is the 

appropriate vehicle for pursuing categorical exemptions to the BSM 

Measures. 

The Commission has ruled that a Section 206 complaint “is the appropriate statutory 

vehicle” for demonstrating that an ISO’s BSM measures are unjust and unreasonable “’as 

applied to a particular project or projects.’”
178

  The Commission’s reference to particular 

projects strongly indicates that it did not mean for this language to serve as an invitation for 

stakeholders to use Section 206 to seek broad categorical exemptions to critical tariff measures 

without stakeholder input.  The Section 206 complaint process is to be used to show the unjust 

and unreasonable nature of existing rules as applied to specific circumstances, not speculative 

circumstances. 

As discussed at length above, the categorical exemptions adopted in PJM and ISO-NE 

were agreed to by their respective stakeholders and filed with the Commission pursuant to a 

Section 205 filing.  Nevertheless, Complainants asserted that “BSM issues . . . do not lend 

themselves to efficient resolution in the stakeholder process.”
179

  At best, the Complainants’ 

                                                 

178
 See New England States Comm. on Elec., 142 FERC ¶ 61,108, at P 7 (2013) (quoting ISO New England, Inc. & 

New England Power Pool Participants Comm. New England Power Generators Ass’n,, 138 FERC ¶ 61,027, at P 89 

(2012)). 

179
 Complaint at 36. 



 

 

56 

assertion is premature.  The vast majority of the exemptions proposed were only summarily 

raised in a limited number of stakeholder meetings with little detail and insufficient time to 

consider them.    

The Commission, referring to differences in the exemptions to BSM measures allowed in 

different markets, noted that “each market is developed individually through its stakeholder 

process.”
180

  Thus, the Commission previously has disfavored broad-brush attempts to secure 

exemptions from the buyer-side mitigation rules.  For example, the Commission rejected 

NESCOE’s complaint against ISO-NE seeking a one-sided categorical exemption for renewable 

facilities,
181

 holding, as it should here, that the Complainant had failed to meet its burden under 

Section 206, because “instead of seeking a case-specific exemption, NESCOE reiterate[d] 

arguments that ISO-NE’s proposed tariff revisions are unjust and unreasonable because they do 

not allow a categorical exemption for state-sponsored resources,” without providing any new 

evidence in that regard.
182

  Notably, the renewable exemption provision that the Commission 

later accepted occurred in a Section 205 filing in which ISO-NE worked in consultation with its 

stakeholders to develop balanced and comprehensive changes to its rules within the context of its 

overall market design.
183

  

It seems clear that the Commission did not mean for Section 206 to serve as the 

mechanism for stakeholders to seek one-sided categorical exemptions to BSM Measures, but 

rather case-by-case exemptions for particular projects if the rules created an unjust, unreasonable 

and unduly discriminatory rate.  The Commission should deny the unbalanced and one-sided 
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Complaint because it has not shown the existing rate to be unjust and unreasonable and has not 

brought forward a specific project that is being unduly discriminated against. 

IV. CONCLUSION 

For the aforementioned reasons, the Commission should deny the Complaint and reject 

the Complainants’ proposed changes to the BSM Measures. 

Dated: June 29, 2015    
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AFFIDAVIT OF MARK D. YOUNGER 

1. My name is Mark D. Younger.  I am employed as President of Hudson Energy 

Economics, LLC.  My business address is 480 Pondview Road, Petersburgh, New York 

12138. 

2. My entire professional career has been devoted to matters relating to electric generation 

and the development of competitive electricity markets.  For the past fifteen years, I have 

been an active participant in the working groups refining the New York Independent 

System Operator, Inc. (“NYISO”) market structure and developing methods to improve 

the market design, including all aspects of its energy, ancillary services and installed 

capacity (“ICAP”) markets.  Over this time period, I have also testified in numerous 

Federal Energy Regulatory Commission (“Commission”) and New York State Public 

Service Commission (“NYPSC”) proceedings relating to all aspects of the overall 

NYISO market design.  I actively participated in the NYISO stakeholder discussions and 
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Hudson Energy Economics, LLC, 480 Pondview Road, Petersburgh, NY 12138 

(518) 880-2140, e-mail: mdy@hudson-ee.com 

 

submitted affidavits in the associated Commission proceedings concerning the initial 

development and subsequent proposals to modify or enhance the NYISO’s seller-side and 

buyer-side ICAP market power mitigation measures (the latter is referred to herein as, 

“BSM Measures”) set forth in Attachment H to the NYISO’s Market Administration and 

Control Area Services Tariff (“Services Tariff”).  In addition, I submitted affidavits in the 

complaint proceedings before the Commission concerning the NYISO’s application of 

the BSM Measures, which resulted in additional enhancements to these tariff provisions 

to provide further transparency and certainty to all market participants.  Most recently, I 

submitted affidavits to address the two complaint proceedings instituted last December to 

implement a competitive entry exemption (“CEE”) and to secure a one-off exemption for 

a specific project.  My resume is attached as Exhibit MDY-1. 

3. I write this affidavit in support of the Protest of Independent Power Producers of New 

York, Inc. (“IPPNY”) and Electric Power Supply Association (“EPSA”) of the Complaint 

of the NYPSC, New York Power Authority (“NYPA”), and New York State Energy 

Research and Development Authority (“NYSERDA”) (collectively, “Complainants” and 

“Complaint”) filed on May 8, 2015, in the above-captioned docket.  IPPNY and EPSA 

have asked me to address whether the Complainants have demonstrated their claim that 

the NYISO’s application of the existing BSM Measures “deter and thwart new entry” 

because they result in “over-mitigation, and inefficient and uneconomic results.”
1
  IPPNY 

has also requested that I address whether the Complainants have demonstrated that their 

proposed broad categories of exemptions to the BSM Measures are properly structured to 

                                                 
1
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cure the alleged flaws in the BSM Measures without undercutting the balance achieved 

between the comprehensive supplier side and buyer side rule set applicable to the 

capacity markets in the Mitigated Capacity Zones.2   

Summary and Conclusions 

4. In their Complaint, Complainants argued that the BSM Measures are inherently flawed 

because they are “imposed arbitrarily in an overbroad manner on all new entrants into the 

NYISO’s mitigated [ICAP] market zones, regardless of whether the new entrant has the 

intention, incentive and ability to exercise buyer-side market power to inappropriately 

depress market clearing prices.”3  Complainants pointed to several areas where they 

claimed that the BSM Measures could incorrectly mitigate new entry.  Complainants 

stated that their “Complaint seeks a fundamental shift in the design of the BSM program, 

to focus it on those circumstances where a need for mitigation could actually arise.”
4
  

They claimed that the potential for improper mitigation is so pervasive that the 

application of the BSM measures must be restricted solely to new gas or oil-fired units 

that are larger than 20 MW.  Additionally, they further argued even these resources 

should still be exempt from application of the BSM Measures if they are used by a load 

serving entity (“LSE”) to self-supply ICAP, if the resource is part of a repowering, or if 

the resource is being built for reliability reasons.  

                                                 
2
 Except as otherwise indicated, capitalized terms have the same meaning as set forth in the Services Tariff. 

3
 Complaint at 2. 

4
 Id. at 3. 
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5. As I address below, the Commission should deny the Complaint.  The Complaint, if 

granted, would undermine the proper functioning and purpose of the NYISO’s Demand 

Curve model and would stymie—and may eliminate entirely—new merchant entry into 

the market.  To achieve their purpose of encouraging new, and the maintenance of 

existing, economic resources, the Demand Curves must produce prices that equilibrate 

around the net cost of new entry (“Net CONE”) of the Proxy Unit.  A core premise 

underlying the Demand Curve model is that subsidized new entry in the market will be 

properly mitigated and the market price will be allowed to rise to the level that is 

necessary to assure adequate capacity over the long term.  Complainants’ requested broad 

categorical exemptions from the BSM Measures would allow new uneconomic entry to 

suppress ICAP clearing prices and forever distort the price signals that are required under 

the NYISO’s Demand Curve construct to foster economic new entry to meet capacity 

needs.  Allowing subsidized uneconomic entry to suppress market prices will prevent a 

merchant entrant from receiving adequate revenues over time to cover its fixed costs.  

This would increase the risk associated with merchant facilities to levels that greatly 

exceed the risk currently assumed in setting the Demand Curves.  Unless the Demand 

Curves are revised to reflect this additional risk, private investors will not be able to rely 

on the revenues they will receive from the Demand Curves and the Demand Curves will 

fail to achieve their purpose of ensuring adequate capacity, and thus satisfying reliability 

needs over the long term.   

6. In addition, the Complainants, two of which strongly have opposed the BSM Measures 

ever since the NYISO first proposed them to the Commission, have failed to demonstrate 

that the existing BSM Measures have impeded or are impeding economic new entry or 
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have interfered with or will interfere with the State’s public policy goals.  Complainants 

completely ignore the effectiveness of the BSM Measures in ensuring that new economic 

entry is not impeded because they fail to recognize the effect of the Commission’s recent 

decision ordering the NYISO to provide an exemption from the BSM Measures to 

merchant entrants that demonstrate that their entry is competitive.   

7. Under the current BSM Measures, a CEE is available to any entity that is willing to forgo 

“a direct or indirect ‘non- qualifying contractual relationship,’ as defined in Section 

23.4.5.7.9.1.2 [of the NYISO’s Services Tariff], with a Transmission Owner, a Public 

Power Entity, or any other entity with a Transmission District in the [New York Control 

Area] or an agency or instrumentality of New York State or a political subdivision 

thereof, (collectively “Non-Qualifying Entry Sponsors”)” or is not itself a Non-

Qualifying Entry Sponsor or an affiliate of a Non-Qualifying Entry Sponsor.   

8. In short, under the existing BSM Measures, any new entrant that is willing to forgo New 

York State-sanctioned support, directly or indirectly, for its project, either from a State or 

local governmental entity or a New York regulated transmission and distribution 

(“T&D”) utility, may be exempt from application of the BSM Measures.  I have used 

“State-sanctioned support” with respect to the regulated T&D utilities because when they 

have used contracts to support new entry, to build the new entrants themselves, or to 

retain units that otherwise would have been retired, as was the case with Consolidated 

Edison Company of New York, Inc.’s (“Con Edison”) contract with Astoria Energy I, 

and National Grid’s contract to support the Dunkirk Refueling project, the NYPSC 

allowed the T&D utilities to recover the out-of-market costs of these projects through a 

non-bypassable charge imposed on all ratepayers within the utilities’ service territories.  
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9. No matter what kind of technology a new entrant proposes to build, its relative 

economics, or whether that project has fully contracted support, the new entrant can 

receive the exemption so long as the entity providing the support is not directly or 

indirectly a Non-Qualifying Entry Sponsor.  

10. Given the addition of the CEE to the BSM Measures and the existing exemption for 

projects which pass the carefully crafted Mitigation Exemption Test (“MET”) and thus 

are economic, it is clear that the Complainants’ sole motivation is to severely constrict 

the NYISO’s ability to impose offer-floor mitigation on State-sponsored, uneconomic 

new entry.  As the Commission explicitly recognized in its order directing the NYISO to 

implement the CEE, this is exactly the type of new entry that requires the highest level of 

scrutiny to protect against buyer-side market power.5  Complainants have failed to 

provide any plausible grounds demonstrating why the Commission needs to let its guard 

down with respect to such new entry.  Complainants’ proposed elimination of the 

NYISO’s examination of the economics of new entrants made possible by State-

sanctioned support would introduce a major loophole into the BSM Measures, which 

could allow unlimited amounts of uneconomic entry to flood the market.  This would 

allow the State to cause the market to send artificially devalued price signals about the 

value of capacity, resulting in the premature retirement of existing competitive 

generation, and ultimately discouraging investment in new resources from anyone other 

than new entrants that receive State-sanctioned support. 

                                                 
5
 Consol. Edison Co. of New York, Inc. et al. v. New York Indep. Sys. Operator, Inc., 150 FERC ¶ 61,139, at PP 

2, 64 (2015). 
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Background 

11. In 2006, the NYISO market participants began discussions regarding whether a need 

existed to revise the market power mitigation rules applicable to the New York City 

(“NYC”) ICAP market.  While the initial focus was on revising the rules concerning the 

mitigation of market power of pivotal suppliers, market participants raised concerns that 

the problems in the NYC ICAP market were equally driven by uneconomic new entry as 

by the behavior of the existing suppliers.   

12. On September 29, 2006, the NYISO’s Management Committee (“MC”) approved 

revisions to reduce the offer caps that applied to certain existing suppliers in the NYC 

ICAP market from $105/kW-year to $82/kW-year but did not address the problem of 

uneconomic entry notwithstanding the objections of market participants in the generator 

and other supplier sectors.6  All of the load-side interests in the MC voted in favor of the 

revisions.  Generators and other suppliers appealed the MC decision to the NYISO Board 

of Directors (“Board”) and indicated that if the issue of uneconomic entry was not 

addressed by the NYISO, the issue would be raised before the Commission when the 

NYISO submitted the tariff filing approved by the MC.     

13. The Board rejected the appeals and on December 22, 2006, the NYISO filed proposed 

revisions to its Services Tariff to incorporate the measures that had been passed by the 

                                                 
6
 NYISO, Board of Directors’ Decision on Appeals of the Management Committee’s Decision Approving New 

Installed Capacity Market Mitigation Measures, available at 

http://www.nyiso.com/public/webdocs/markets_operations/committees/appeals/Appeals_to_the_BOD/September_2

9,_2006/in_city_capacity_board_decision.pdf.  
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MC and approved by the Board, without addressing the uneconomic entry issue.
7
  The 

NYISO’s filing offered no analytic support for the one-sided changes.  IPPNY and other 

market participants protested the NYISO Initial In-City Filing, demonstrating that the 

proposed revisions were insufficient and unbalanced because they did nothing to protect 

the ICAP market from the harms posed by uneconomic entry.  As of that time, two such 

projects had entered the In-City capacity market and the ability for additional 

uneconomic entry to follow was completely unlimited.  

14. In its order rejecting the NYISO Initial In-City Filing, the Commission instituted a new 

proceeding on its own motion, (the “In-City Proceeding”), to consider “the justness and 

reasonableness of the [NYISO’s] in-city ICAP market, and whether and how market rules 

need to be revised to provide a level of compensation that will attract and retain needed 

infrastructure and thus promote long-term reliability while neither over-compensating nor 

under-compensating generators.”
8
  Thereafter, when settlement negotiations reached 

impasse, the Commission issued an order establishing a paper hearing process and 

directed the NYISO to submit a comprehensive proposal to revise the In-City ICAP 

markets.
9
    

                                                 
7
 See FERC Docket No. ER07-360-000, New York Indep. Sys. Operator, Inc., Tariff Revisions to Modify 

Installed Capacity Market Mitigation Measures Applicable to Certain In-City Generating Units (Dec. 22, 2006) 

(“NYISO Initial In-City Filing”).  

8
 New York Indep. Sys. Operator, Inc., 118 FERC ¶ 61,182, at P 6 (2007), order on reh’g and compliance, 118 

FERC ¶ 61,251, at P 3 (2007) (“March In-City Order”).    

9
 See New York Indep. Sys. Operator, Inc., 120 FERC ¶ 61,024, at P 5 (2007) (“July In-City Order”).    
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15. In compliance with the Commission’s directive in the July In-City Order, the NYISO 

submitted its proposal to restructure the In-City ICAP market rules on October 4, 2007.
10

  

In its In-City Compliance Filing, the NYISO proposed a comprehensive set of mitigation 

rules, including for the first time, BSM Measures that mitigated the ability of new 

uneconomic entrants to artificially suppress ICAP market prices.
11

  The NYISO, working 

together with its independent market adviser, Potomac Economics, established that it had 

based the BSM Measures on a two-prong MET designed to replicate competitive 

outcomes with the goal for prices to be determined by efficient levels of supply.
12

   

16. The structure for the MET is an important consideration in this case.  There are two parts; 

a developer need only pass one to obtain an exemption from Offer Floor mitigation.  Part 

A measures whether the market itself is projected to be sufficiently close to minimum 

capacity requirements to require economic entry.  This is done by comparing the 

expected clearing price after new entry to 75% of the Mitigation Net CONE of the proxy 

unit for the mitigated capacity zone.  In contrast, Part B permits a developer to reap the 

benefits of its own innovation by using the unit’s Net CONE to measure whether the 

entrant is projected to be economic compared to the projected capacity prices for the first 

three years of projected operation.  The potential new entrant gets the benefit of both of 

these assumptions. 

                                                 
10

 FERC Docket No. EL07-39-000, Compliance Filing of the New York Independent System Operator, Inc. 

Regarding the New York City ICAP Market Structure, at 1 (Oct. 4, 2007).  

11
 Id. at 21–28. 

12
 Id. at 16. 
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17. Complainants NYPSC and NYPA both filed protests in opposition to NYISO’s proposed 

BSM Measures.  In general, they argued that the BSM Measures were unnecessary rather 

than opposing the mechanics of the how the BSM Measures would operate.  They also 

argued that the imposition of a bid floor on projects that were uneconomic would block 

New York’s pursuit of legitimate public policy goals.  In its protest, the NYPSC 

requested that the Commission reject the BSM Measures because they could interfere 

with New York’s resource adequacy standards and the ability to self-supply ICAP.13  The 

NYPSC argued that the BSM Measures harm the public interest because the State’s 

preferred new resources, which are intended to meet public policy goals, such as 

increased fuel diversity or improved environmental characteristics, will not be allowed to 

count towards meeting the State’s resource adequacy requirements and be paid for ICAP 

if excess capacity causes clearing prices to fall below the minimum offer requirement.14 

18. In its order on the NYISO’s In-City Compliance Filing, the Commission found that the 

BSM Measures were needed to prevent uneconomic entry that would artificially reduce 

prices in the NYC ICAP market below just and reasonable levels.
15

  The Commission 

accepted the NYISO’s proposal that uneconomic entry must be deterred by applying 

mitigation in the form of an offer floor on the ICAP offers of new entrants, unless the 

new entrant could pass one of two prongs contained in the MET (i.e., the new entrant 

                                                 
13

 New York Indep. Sys. Operator, Inc., 122 FERC ¶ 61,211, at P 92 (2008) (“In-City Compliance Filing 

Order”), order on reh’g and compliance, 124 FERC ¶ 61,301, at P 29 (2008). 

14
  In-City Compliance Filing Order ¶ 92. 

15
 Id. ¶ 1. 
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could show that its entry was expected to be economic).
16

  Accordingly, economic 

projects would not be mitigated and could enter and participate in the market without 

being subject to an offer floor.   

19. The Commission emphasized that artificially depressed prices may seem to be beneficial 

in the short run but they would harm consumers in the long run by inhibiting economic 

new entry, thereby raising prices and adversely affecting reliability.
17

  The Commission 

also concluded that competitive markets will foster efficient levels of investment “only if 

market participants can expect prices that provide a reasonable opportunity to recover the 

costs of needed investment.”
18

  In response to the NYPSC’s opposition to the BSM 

Measures, the Commission stated: 

Because uneconomic entry could produce unjust and unreasonable 

capacity prices by artificially depressing those prices, and 

NYISO’s proposal provides a reasonable means to deter 

uneconomic entry in the in-City market, we deny NYPSC’s request 

that the Commission reject the proposed minimum bid 

requirements for new capacity suppliers. Contrary to NYPSC’s 

claim, we find that granting its request would adversely impact 

matters within the Commission's jurisdiction - in particular, the 

establishment of just and reasonable wholesale electric energy 

rates. Adoption of NYPSC’s proposal would lead to artificially 

depressed capacity prices, thus both causing existing generators to 

be under-compensated and also directly and adversely impacting 

the Commission's ability to set just and reasonable rates for 

capacity sales in the in-City market.19 

20. While the Commission generally adopted the NYISO’s buyer-side concept, it initially 

super-imposed a “net buyer” requirement on these rules.  In its September 30, 2008 Order 

                                                 
16

 Id. ¶¶ 107, 117.   

17
 Id. ¶ 103. 

18
 Id. ¶¶ 103, 105. 

19
 Id. ¶ 110. 
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on Rehearing and Further Order on Compliance Tariff Sheets, the Commission granted 

rehearing on this issue, eliminating the “net buyer” provision and establishing that the 

BSM Measures would apply to all uneconomic entry.
20

  In explaining its decision, the 

Commission stated broadly: 

We find that all uneconomic entry has the effect of depressing 

prices below the competitive level and that this is the key element 

that mitigation of uneconomic entry should address.  Parties 

requesting rehearing have convinced us that defining net buyers 

raises significant complications and provides undesirable 

incentives for parties to evade mitigation measures.
21

 

21. In the September 2008 Rehearing Order, the Commission also addressed the NYPSC’s 

request for rehearing of the Commission’s approval of the BSM Measures over the 

NYPSC’s protest.  In its rehearing request, the NYPSC reiterated its argument that the 

BSM Measures interfere with the State’s public policy goals by preventing new facilities 

selected by the NYPSC for reliability or other legitimate public policy purposes.  The 

NYPSC stated that the BSM Measures could interfere with its “legitimate interest in 

ensuring that new resources, including self-supplied resources, which are deemed 

appropriate from a public policy perspective” are built in New York.22  Pointing to then-

effective provisions in PJM Interconnection, LLC’s (“PJM”) and ISO-New England’s 

ICAP markets that exempted certain new capacity constructed under a state mandate 

from price floors that might otherwise apply, the NYPSC requested that the Commission 

order the NYISO to modify its tariff to allow LSEs to self-supply uneconomic resources 

                                                 
20

 New York Indep. Sys. Operator, Inc., 124 FERC ¶ 61,301, at P 29 (2008) (“September 2008 Rehearing 

Order”), order on reh’g and compliance, 131 FERC ¶ 61,170, at PP 52, 106 (2010). 

21
 September 2008 Rehearing Order ¶ 29. 

22
 Id. ¶ 34. 
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while not allowing such self-supply to suppress ICAP prices.23  In 2011, the Commission 

accepted PJM’s proposal to eliminate PJM’s existing state exemption because the 

Commission determined the exemption could allow efforts by the States of New Jersey 

and Maryland to support new entry with out-of-market payments to cause uneconomic 

entry.24 

22. The Commission rejected the NYPSC’s rehearing request, ruling: 

Although some concepts adopted in the PJM and ISO-New 

England forward capacity markets may translate to NYISO’s 

monthly ICAP market, not all do. In particular, in a multi-state 

Regional Transmission Organization (RTO) like PJM and ISO-

New England, individual state support for new entry that happens 

to be uneconomic translates into subsidies for customers in other 

states—that is, the customers of one state pay for new capacity that 

is bid into a capacity market at a below-market price in order to 

guarantee it clears the market. This drives down the market-

clearing price for all market participants including those in other 

states. An individual state is much less likely to do this in a multi-

state RTO like PJM and ISO-New England than in a single state 

RTO like NYISO, given the localization of costs and dispersion of 

benefits in the case of a multi-state RTO.25 

The Commission further stated that it agreed that it may be appropriate to exempt from 

mitigation new resources that further specific legitimate state policy goals, but it found 

that the NYPSC “had not provided sufficient specificity to allow us to mandate an 

appropriately narrow exemption at this time.”26  The Commission stated that the NYPSC 

may seek to justify a mitigation exemption in a filing made under Section 206 of the FPA 

                                                 
23

 Id. 

24
 PJM Interconnection, L.L.C., 135 FERC ¶ 61,022, at ¶ 139 (2011). 

25
  September 2008 Rehearing Order ¶ 37. 

26
 Id. ¶ 38. 
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“for entry of new capacity that is required by a state-mandated requirement that furthers a 

specific legitimate state objective.”27   

23. With limited exception not relevant here, the BSM Measures were adopted for the Lower 

Hudson Valley (“LHV”) Zone, the other Mitigated Capacity Zone in New York.  The 

relatively small size of these two sub-zones and the steep slope of their respective Curves 

make it critical to preserve the balance between the need to mitigate uneconomic entry 

and the avoidance of mitigation of competitive resources that was achieved in the In-City 

Proceeding.  For example, for its recently completed Class Year (“CY”) 2012 MET 

determination, the NYISO estimated the slope of the NYC Demand Curve at 

$1.1483/kW-month.28  At this slope the uneconomic entry of a combined cycle unit with 

500 MW of summer unforced capacity, all other things being held equal, would cause the 

capacity price to decline by $77.5/kW-year.  This is 48% of the NYC capacity clearing 

prices for the 2014/2015 capability period.  The same is true of the LHV Zone where the 

impact would be a lesser, but still unreasonable, $43.4/KW-year, and where this 

suppression of prices would be 45% of the LHV 2014/2015 capability period clearing 

price.  Indeed, the real world, devastating impact of failing to apply the BSM Measures as 

designed was revealed in July 2011, when the uneconomic entry of Astoria Energy II’s 

(“AE II”) 575 MW generating facility was permitted without mitigation and otherwise 

                                                 
27

 Id. 

28
 NYISO, Buyer Side Mitigation ICAP Forecast – Class Year 2012 Assumptions & References (Nov. 12, 

2014) at 7, available at 

http://www.nyiso.com/public/webdocs/markets_operations/services/market_monitoring/ICAP_Market_Mitigation/B

uyer_Side_Mitigation/Class%20Year%202012/ICAP%20Forecast%20Posting%20CY2012%20Document.pdf. 
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economic facilities were rendered uneconomic by the precipitous fall in the NYC 

Demand Curve market clearing prices.
29

  

24. Through efforts undertaken in the NYISO stakeholder process and as the result of 

complaint proceedings that have occurred since the implementation of these rules, the 

BSM Measures have been refined to provide new entrants and all other market 

participants with further transparency and certainty.  The Services Tariff now defines the 

assumptions the NYISO must use to conduct the MET and specifies that a MET 

determination, mandatory for all new entrants, must be conducted before the developer 

must accept its interconnection cost allocation, which has been identified as a critical 

decision point for prospective investors that should occur before the investor has made 

significant investments in building its facility.  To provide further transparency and 

certainty to the market, the NYISO must post the MET determinations and the NYISO 

Market Monitoring Unit’s analysis of the NYISO’s MET determinations. 

25. Since 2008, the BSM Measures have been applied to several proposed new entrants.  As 

addressed below, two of these projects earned exemptions based upon the innovations 

they were able to drive in their own costs.  Other projects have been mitigated but have 

continued with project development.   

26. The NYISO introduced a proposal to implement a CEE in late 2012.  The NYISO and 

Market Participants worked on the proposal for approximately 16 months.  Ultimately, 

the NYISO presented a motion at the May 2014 meeting of the Business Issues 

Committee (“BIC”) and MC to approve a CEE which also included proposals to revise 

                                                 
29

 Astoria Generating Company, L.P. and TC Ravenswood, LLC v. New York Indep. Sys. Operator, Inc., 140 

FERC ¶ 61,189, at PP 1, 7, 12 (2012) (“AE II Case”).  

http://web2.westlaw.com/find/default.wl?mt=NewsAndBusiness&db=0000920&rs=WLW14.10&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028578065&serialnum=2026309206&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=AD47D1A4&utid=2
http://web2.westlaw.com/find/default.wl?mt=NewsAndBusiness&db=0000920&rs=WLW14.10&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028578065&serialnum=2026309206&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=AD47D1A4&utid=2
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the default bid floor on uneconomic entry and adopt additional exemptions from the BSM 

Measures for renewable facilities and municipal electric systems.
30

  The NYISO’s 

proposal failed to win approval in either committee.
31

 

27. On December 4, 2014, a group of transmission owners, Con Edison, Orange and 

Rockland Utilities, Inc., New York State Electric and Gas Corporation, Rochester Gas 

and Electric Corporation, and Central Hudson Gas and Electric Corporation, filed a 

complaint requesting that the Commission direct the NYISO to implement the CEE 

proposal that it had presented to the MC as modified by the transmission owners.  

28. The Commission granted the complaint on February 26, 2015 (“the CEE Decision”) and 

directed the NYISO to modify the BSM Measures:  “to allow for private investors, 

relying solely on market revenues, to enter the capacity market unmitigated upon 

certifying that they are a purely merchant investment, with no out of market subsidy.”
32

  

The Commission ruled that competitive unsubsidized merchant resources should not be 

subject to mitigation because they “do not have the incentive to exercise buyer-side 

market power”
33

 and that “allowing for the entry of purely competitive entrants  . . . is 

consistent with the fundamental objective of NYISO’s buyer-side mitigation rules, which 

                                                 
30

 Business Issues Committee Meeting Final Motions, NYISO 2 (May 12, 2014), available at  

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic/meeting_materials/2014-05-

12/051214%20BIC%20Final%20Motions.pdf; Management Committee Meeting Final Motions, NYISO 1 (May 28, 

2014), available at 

http://www.nyiso.com/public/webdocs/markets_operations/committees/mc/meeting_materials/2014-05-

28/052814_MC_Final_Motions.pdf. 

31
 Id. 

32 Consol. Edison Co. of New York, Inc. et al. v. New York Indep. Sys. Operator, Inc., 150 FERC ¶ 61,139, at P 

4 (2015). 
33

 Id. ¶ 46. 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic/meeting_materials/2014-05-12/051214%20BIC%20Final%20Motions.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/bic/meeting_materials/2014-05-12/051214%20BIC%20Final%20Motions.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/mc/meeting_materials/2014-05-28/052814_MC_Final_Motions.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/mc/meeting_materials/2014-05-28/052814_MC_Final_Motions.pdf
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is to protect against new entrants that have the ability and incentive to suppress capacity 

market prices through the exercise of buyer-side market power.”
34

 

29. While the Commission granted the CEE for merchant projects, it also reinforced the need 

for the BSM Measures to police subsidized behavior, stating that “there still is a concern 

when buyers or their agents can exercise market power to reduce capacity market prices 

below competitive levels by paying out-of-market subsidies to support new capacity, and 

then offer that capacity into the organized capacity market at prices below costs to drive 

down the market price.  Such uneconomic entry can harm competition in the capacity 

markets, producing unjust and unreasonable wholesale rates by artificially depressing 

capacity prices.”
35

 

30. The Commission reinforced the importance of the BSM Measures for subsidized projects 

by rejecting even a de minimis level of subsidy, stating: 

We reject the proposed de minimis exception. Permitting any form 

of a de minimis exception contradicts the principle underlying the 

competitive entry exemption: that unsubsidized entities do not 

have the incentive to exercise market power to lower capacity 

market prices. Permitting such subsidies, as part of the competitive 

entry exemption, may facilitate artificially depressing capacity 

prices to non-competitive levels because they make it financially 

possible for a resource to offer a price into the capacity auction that 

is below its actual costs. No party in this proceeding has provided 

any reason why permitting any subsidy is a necessary part of the 

competitive entry exemption. In addition, no party cites to any 

economic analysis that shows that a subsidy at any level will have 

a negligible impact on market prices, thus making it truly de 

minimis, let alone establishing that a threshold of five percent is an 

                                                 
34

 Id. ¶ 50. 

35
 Id. ¶ 2. 
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accurate dividing line between a significant and an insignificant 

subsidy.
36

  

31. Since the CEE Decision, one developer, Transmission Developers Inc. (“TDI”), has 

requested that the NYISO grant its Champlain Hudson Power Express transmission 

project a CEE.  It has declared its project a merchant entrant and has submitted the 

requisite CEE documentation for its application for a CEE to be reviewed.
37

 

Properly Functioning Capacity Markets  

32. Most of the electricity markets in the United States have implemented reliability 

standards that require more capacity from suppliers than would otherwise be provided by 

these resources if they were making entry and exit decisions based solely upon the 

revenues they expected to earn from their sales of energy and ancillary services to cover 

their construction and fixed operating costs.  To address market power concerns, most of 

these markets place upper limits on energy prices, and energy bids are generally assumed 

to only cover a generator’s short-term variable costs.  The result is that revenues earned 

from sales of energy and ancillary services fail to cover a generator’s long-term fixed 

costs.  This has generally been referred to as the “missing money” problem.  It is solved 

by paying suppliers a capacity payment to cover the missing money and thereby ensure 

that there is sufficient capacity available to the system to ensure that reliability is 

maintained.  

                                                 
36

 Id. ¶ 64 (emphasis added). 

37
 Notice of Examined Facilities requesting Competitive Entry Exemption (April 28, 2015), available at 

http://www.nyiso.com/public/webdocs/markets_operations/services/market_monitoring/ICAP_Market_Mitigation/B

uyer_Side_Mitigation/Class Year 2015/WebPostingInitialCEE_units_4-28- 2015.pdf. 

http://www.nyiso.com/public/webdocs/markets_operations/services/market_monitoring/ICAP_Market_Mitigation/Buyer_Side_Mitigation/Class%20Year%202015/WebPostingInitialCEE_units_4-28-%202015.pdf
http://www.nyiso.com/public/webdocs/markets_operations/services/market_monitoring/ICAP_Market_Mitigation/Buyer_Side_Mitigation/Class%20Year%202015/WebPostingInitialCEE_units_4-28-%202015.pdf
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33. In a capital intensive industry such as electric generation, a generator’s Net CONE 

generally greatly exceeds the going-forward costs of existing generators.  Going forward 

costs for existing generators for these purposes are defined as the costs that can be 

avoided by retiring.  The biggest difference between going forward costs for an existing 

generator and the total costs a new same generator would face in deciding whether to 

enter the market is that the new generator needs to earn sufficient revenues to cover the 

existing generator’s going forward costs and the costs to build the generator.  For the 

existing generator the initial construction cost and all past investment costs are now sunk.   

34. Over the long run the market must equilibrate around the Net CONE for new entry to 

ensure adequate supply is timely built to meet reliability standards.  The Demand Curve 

achieves this because it sets the clearing price at the intersection of the demand curve and 

the supply offers.  The Demand Curve sets the clearing price at the Demand Curve value 

associated with the last MW offered when all the supply offers are below the Demand 

Curve values.  Consequently, even with low going-forward costs for the existing 

generators, the price in the market would rise toward long-run marginal cost, i.e. Net 

CONE, as the amount of excess shrunk toward the minimum capacity requirement for the 

capacity region.  

35. As the going forward costs for existing generators are generally much lower than the Net 

CONE for new entrants, uneconomic entry can easily push prices back down toward 

levels of the existing generators’ going forward costs.  This creates a significant incentive 

to suppress prices.  In instances where there are large customers who individually could 

benefit from price suppression, the costs can be spread to a significant amount of load 

controlled by a number of entities.  The decision on entry could also be driven by state-



Docket No. EL15-64-000 

Page 20 of 64 
 

 

 

Hudson Energy Economics, LLC, 480 Pondview Road, Petersburgh, NY 12138 

(518) 880-2140, e-mail: mdy@hudson-ee.com 

 

sanctioned support, as would be the case if Complainants’ proposed exemptions are 

adopted.   

36. Complainants also fail to recognize that the supplier-side market power mitigation rules 

for Mitigated Capacity Zones require pivotal suppliers to offer at the higher of the default 

offer floor that results from all capacity clearing and their own going forward costs.  In 

the absence of a substantial cost obligation to either fix or otherwise make an unusual 

investment in the facility, those going forward costs are likely to be quite low.  

Consequently, the market will continue at significantly suppressed prices until an existing 

unit has an issue that significantly raises its going forward costs or sufficient load growth 

occurs to eventually require a new project based on its own entry costs, as opposed to 

receiving a subsidy. 

37. Regardless, even if the market is able to recover to prices that existed before the 

uneconomic entry, it is likely that the market is unable to fully correct for the uneconomic 

entry to the point that the market recovers to the prices that should have occurred.  Thus, 

the uneconomic entry still will have adversely affected efficient operation of the markets.   

The State Has Shown That It Values the Price Suppression From Uneconomic Entry 

38. Two of the three Complainants have shown that they are interested in suppressing prices 

by supporting uneconomic entry.  The NYISO adopted the revised supplier-side market 

power mitigation measures in NYC in response to the objections by the NYPSC and load 

entities when uneconomic entry failed to cause NYC capacity prices to decline sharply. 

That uneconomic entry came in the form of two 500 MW projects, one pursuant to a 

contract with a New York transmission owner, Con Edison, and one self-built by NYPA.  
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The NYPSC complained that there had been significant additions of capacity in summer 

2006, and that the NYC summer capacity price had failed to drop to $5.45/kW-month.
38

  

Since unit capacity ratings are much higher in the winter capability period, the winter 

prices would have been significantly lower than the $5.45/kW-month price that the 

NYPSC said should have occurred as a result of this entry and likely would have 

approached $0/kW-month.  Hence, the price that the NYPSC and LSEs thought should 

have occurred was not significantly above $33/kW-year. 

39. In summer 2006, the estimated Net CONE for the NYC Proxy Unit was $125/kw-year.
39

  

The NYPSC believed that the entry of the new units into the market should have reduced 

the NYC summer clearing prices to $5.45/kW-month in the summer and close to zero 

$/kW-month in the winter.  The two buyer subsidized units that the NYPSC believed 

should have caused this low clearing price would have had a Net CONE significantly 

above the prices that the NYPSC thought should have resulted from its entry, i.e. the new 

entry had not been economic. 

40. The NYPSC argued that the supplier-side mitigation rules needed to be modified to 

assure that the suppressed prices were realized.  The Commission concluded that, while 

the mitigation rules applying to existing suppliers should be revised, it also needed to 

                                                 
38

 In-city Capacity Market Performance NYSDPS ICAPWG Meeting (June 12, 2006), available at 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2006-06-

12/in_city_capacity_market_performance_nydps.pdf. 

39
  Potential Options to Address NYC Capacity Market, New York State Department of Public Service (June 28, 

2006), available at 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2006-06-

30/Special_ICAPWG_63006_capacity_market_options_PSC_Proposal.pdf. 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2006-06-12/in_city_capacity_market_performance_nydps.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2006-06-12/in_city_capacity_market_performance_nydps.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2006-06-30/Special_ICAPWG_63006_capacity_market_options_PSC_Proposal.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2006-06-30/Special_ICAPWG_63006_capacity_market_options_PSC_Proposal.pdf
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institute BSM Measures to assure that prices were not inappropriately suppressed and that 

prices were just and reasonable.
40

   

41. Additionally, when NYPA was in the process of developing the AE II project, there were 

indications that the project would be subject to offer floor mitigation under the BSM 

Measures.  At NYPA’s request to provide “delayed capacity purchase options,”
41 

the 

developer of AE II provided a presentation showing that although uneconomic on a 

stand-alone basis, the AE II Project would nonetheless reduce NYPA’s overall portfolio 

costs through the artificial suppression of market clearing prices.
42

 

42. Similarly, when NYPA was considering whether to contract with the developer of the 

Hudson Transmission Partners (“HTP”) transmission project, there were again 

indications that the project was uneconomic for NYPA and its customers.  In a 

presentation to the NYPA Board of Trustees, NYPA stated: 

Based on current projections, it is estimated that total revenues 

received by the Authority from its Customers and electricity sales 

associated with the Line would not fully recover the Authority’s 

costs during the initial 20-year term of the current draft FTCPA. 

The Authority’s under-recovery of its costs under its high and low 

case sensitivities could range between $291 million and $676 

million on a net present value basis over the first twenty years of 

commercial operations. The annual under-recovery under the high 

                                                 
40

 In-City Compliance Filing Order ¶ 103. 

41
 E-mail from Lathrop Craig (Astoria I) to Jordan Brandeis (NYPA) (Mar. 19, 2008) (Attachment A to 

Complainants’ Motion to Lodge filed in Docket No. EL11-50, Astoria Generating Co., L.P. and TC Ravenswood, 

LLC v. New York Indep. Sys. Operator, Inc., Oct. 7, 2011).    

42
 Astoria Energy LLC, FERC Approved NYISO Market Mitigation at slides 6-10 (Mar. 19, 2008) (“March 

2008 Presentation”) (Attachment A-1 to Complainants’ Motion to Lodge filed in Docket No. EL11-50, Astoria 

Generating Co., L.P. and TC Ravenswood, LLC v. New York Indep. Sys. Operator, Inc., Oct. 7, 2011).  Specifically, 

the presentation shows that “despite certain volumes of the mitigated capacity being unused”—i.e., being 

uneconomic and not clearing in the capacity market—the then-proposed but not yet executed power purchase 

agreement between Astoria II and NYPA (the “Astoria II PPA”) “helps reduce NYPA’s Zone J capacity 

procurement cost” through its effect on the market clearing price. Id. at slide 6.    
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and low case sensitivity would average approximately $20 to $55 

million and could be as high as $63 million. Any shortfall would 

be paid from the Authority’s Operating Fund.
43

    

43. The withdrawal from the Operating Fund was expected to be high enough that it 

threatened the Authority’s solar and wind initiatives.
44

  NYPA estimated that under base 

case assumptions, it would be able to recover the costs of its contract over the full life of 

the transmission line but would not meet its target return of 5%.
45

   

44. NYPA also expected that HTP would be mitigated and would not start selling capacity 

until between 2018 and 2025.
46

  HTP was so uneconomic that when the NYISO 

performed the MET it found that the Unit Net CONE for HTP was $216.78/kW-year, 

more than sixty percent above the default bid floor of $133.62/kW-year.47  Consequently, 

even under the BSM Measures, NYPA’s uneconomic entry of HTP was allowed to 

suppress prices to the bid floor but not below that level. 

45. As the Commission has previously recognized, NYPA’s decision to contract with HTP to 

enter at that time was improper because if a project is grossly uneconomic at the 

beginning of its life, the proper decision is to at least delay the project until it will be 

                                                 
43

 Minutes of the Special Meeting of the Power Authority of the State of New York (Apr. 4, 2011) at 17, 

available at  http://www.nypa.gov/Trustees/2011 minutes/April 4/April4.pdf.    

44
 Id. at 17. 

45
 Id. at 17. 

46
 Id. at 12. 

47 November 6, 2012 MET Redetermination, attached as Attachment 2 to Motion for Leave to Answer and 

Answer of Hudson Transmission Partners (Nov. 30, 2012) filed in Docket No. EL12-98-000, Hudson Transmission 

Partners, LLC.  

  

http://www.nypa.gov/Trustees/2011%20minutes/April%204/April4.pdf
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more economic.48  This is especially the case if the entire life return, which relies heavily 

on much more uncertain assumed benefits in far later years, does not even meet minimum 

criteria for return on investment.  NYPA’s decision to contract with HTP when it did so 

only appears rational if driven by some other reasoning such as a desire to suppress 

prices. 

46. Indeed, despite the project clearly being uneconomic and expected to significantly erode 

NYPA’s general fund, NYPA proceeded with the project apparently, in part, based upon 

the project’s expected suppression of energy and capacity prices in NYC and throughout 

the State. 

By reducing energy prices in Zone J, generally, the Line would 

lead to significant ‘indirect’ benefits to ratepayers throughout the 

City and State. CRA’s analyses show that the HTP Line will, over 

20 years, yield approximately $2.35 billion in electricity savings to 

residents and businesses in New York City and over the same time 

period will lower electricity costs for all New York State electric 

customers, producing approximately $6.10 billion in statewide 

benefits.
49

      

47. Ultimately, NYPA was willing to proceed with HTP even though it fully understood that 

the project would likely be mitigated for at least several years and would consequently 

either not count as a capacity resource or would be limited to the amount of capacity that 

cleared the market at its bid floor (which itself was well below the project cost).  The 

willingness to proceed in the face of the project’s capacity offers being subject to offer 

floor mitigation provides alarming indication of what uneconomic entry the State might 

                                                 
48

 In-City Compliance Filing Order ¶ 117. 

49
 Minutes of the Special Meeting of the Power Authority of the State of New York (Apr. 4, 2011) at 15–16, 

available at  http://www.nypa.gov/Trustees/2011 minutes/April 4/April4.pdf.    
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be willing to bring into the market if its sponsored projects were exempt from the BSM 

Measures. 

48. A final example is the State’s support of the refueling of the otherwise uneconomic coal-

fired Dunkirk Generating Station.  The December 15, 2013 press release from the New 

York Governor’s office touted that this uneconomic project would bring lower electric 

supply costs to consumers.
50

  Under this agreement National Grid will pay Dunkirk 

$20.41 million per year over a ten year period to Dunkirk units 2 – 4 (total 435 MW of 

capacity) to convert to natural gas fuel capability and to keep the units in service.
51

  An 

unnamed New York State agency will also make a $15 million payment to Dunkirk 

resulting in a total subsidy that is equivalent to approximately $22.4 million per year.  

The payment to Dunkirk, which translates to the equivalent of more than $54/kW-year of 

unforced capacity,
52

 is in addition to Dunkirk’s market revenues, except for the potential 

for a partial capacity payment refund if capacity prices are quite high.   

49. As such, the contract is designed to provide $22.4 million/year in above market payments 

to keep the Dunkirk units in service.   

                                                 
50

 Press Release, New York Governor’s Office, Governor Cuomo Announces Dunkirk Power Plant to be 

Repowered and Expanded to Cost Effectively Meet Reliability Needs, Restoring Payments to Local Governments 

and Preserving Jobs (Dec. 15, 2013), available at https://www.governor.ny.gov/news/governor-cuomo-announces-

dunkirk-power-plant-be-repowered-and-expanded-cost-effectively-meet. 

51
 A copy of the Term Sheet is provided in Attachment 1 to National Grid’s February 13, 2014 filing (the 

“National Grid NYPSC Filing”) with the NYPSC in Case No. 12-E-0577, Proceeding on Motion of the Commission 

to Examine Repowering Alternatives to Utility Transmission Reinforcements, available at 

http://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId={F89A59BA-340F-4229-BD7C-

AD698A262B61}. 

52
 This calculation assumes that the $15 million upfront payment is equivalent to approximately $2.41 million 

per year and that the unit has a 5% EFORd. 

https://www.governor.ny.gov/news/governor-cuomo-announces-dunkirk-power-plant-be-repowered-and-expanded-cost-effectively-meet
https://www.governor.ny.gov/news/governor-cuomo-announces-dunkirk-power-plant-be-repowered-and-expanded-cost-effectively-meet
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50. In describing the “benefits” of the Term Sheet, National Grid stated that its consultant 

estimated that the agreement would result in approximately $271 million lower ICAP 

payments for Niagara Mohawk customers and $841 million less for the entire NYISO 

area on a 2013 net present value basis.53  While National Grid acknowledged that the 

ability to realize these savings over the life of the agreement are in doubt, National Grid 

noted that the first full year’s “savings” alone would result in ICAP market savings of 

$66 million for Niagara Mohawk customers and $239 million across the State.
54

  

Moreover, in its request that the NYPSC approve the Dunkirk contract, National Grid 

touted the capacity market savings even though earlier in the proceeding it had advocated 

that the NYPSC approve instead a much lower cost transmission solution.   

51. The NYPSC approved the Dunkirk refueling Term Sheet and allowed National Grid to 

spread recovery for the out-of-market costs across all its retail distribution customers in 

its service territory.55 

52. These are the last three significant State-sanctioned agreements either to bring new 

capacity into the NYISO markets (AE II and HTP) or to retain capacity (Dunkirk), and, 

in each case, the projects were uneconomic.  Assuming the instant Complaint had been 

granted, HTP would have been exempt from mitigation because it is a capacity addition 

that includes a transmission line with an Unforced Capacity Deliverability Right 

                                                 
53

 Case 12-E-0577, Proceeding on Motion of the Commission to Examine Repowering Alternatives to Utility 

Transmission Reinforcements, Comments of Multiple Intervenors (Apr. 4, 2014), at 7. 

54
 National Grid NYPSC Filing, pp. 11-13.    

55
 NYPSC Case 12-E-0577, Proceeding on Motion of the Commission to Examine Repowering Alternatives to 

Utility Transmission Reinforcements, Order Addressing Repowering Issues and Cost Allocation and Recover (June 

13, 2014) at pp. 35-36, available at:  

http://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId={6E52D9CF-DA63-4B09-9956-

DC22142D879F}.. 
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(“UDR”).  Both HTP and AE II would have likely been exempt from mitigation under the 

Complainants’ requested self-supply exemption.  Uneconomic retention in the form of 

repowering of existing units for whatever reason, such as the Dunkirk refueling project, is 

not yet subject to the BSM measures, but the Commission directed the NYISO to perform 

a review of whether its tariff needs to be revised to protect against these forms of market 

power.56  If the ROS was subject to the BSM Measures, presumably the NYPSC would 

argue that Dunkirk should be exempt from mitigation because it is a repowering of the 

existing facility. 

Complainants Disregard the Harm Caused by Uneconomic Entry 

53. Complainants made statements indicating their belief that no harm is caused by the 

State’s intervention in the market and the resulting suppression of capacity prices.  For 

example, Dr. Paynter states, in his affidavit attached to the Complaint, that the market 

operated correctly when AE II entered the market through a State-sanctioned above-

market contract because two of the existing generators exited the market in response to 

the drop in prices which caused market prices to return to levels seen prior to AE II’s 

entry.57   

54. First, it is important to understand the real reason why the two units exited the market.  

One unit suffered a catastrophic accident that resulted in its going forward cost rising 

significantly as a result of the cost to repair the unit.  The second unit was inspected and 

found to need significant maintenance work to be able to remain in service and, therefore, 

                                                 
56

 Indep. Power Producers of New York, Inc., 150 FERC ¶ 61,214, at P 71 (2015). 

57
 Aff. of Thomas S. Paynter on Behalf of the Complainants at p.18 (Apr. 24, 2015) (“Paynter Affidavit”).  
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this significant maintenance cost became part of its going forward cost.  In the absence of 

these two unexpected events it may have taken years for the market to recover from the 

artificial price suppression caused by the entry of AE II because the existing units had 

going-forward costs that were even lower than the suppressed capacity prices.  To be 

clear, had the prices stayed at the levels prior to this entry, the units might have been 

earning sufficient revenues to justify such investments, the economically efficient result.  

It further bears note that, during this time, the ability of other existing units to earn 

adequate revenues to recover their past investment costs and service their debt, much less 

receive an appropriate profit, would have been greatly compromised.  Eventually, one or 

more would prematurely retire.    

55. Second, Dr. Paynter’s statement that the market worked correctly misses the larger point 

that it was only appropriate for these two existing generators to leave the system, even 

with their increased repair costs, if the costs of repairing and maintaining the units were 

higher than the Net CONE of AE II.  It is not at all clear that this was the case.  

56. The mere fact that the market recovered to the range of prices that existed before AE II 

entered is not proof that the market worked correctly.  If the market price did not support 

AE II, the market price should have continued rising, not been suppressed and then 

recovered to a price that still lagged AE II’s Net CONE. 

57. As I discussed above, the Complainants’ request for a fundamental revision to the BSM 

Measures, which will assuredly result in the artificial suppression of capacity prices, 

completely ignores the importance of ICAP prices equilibrating around the Net CONE of 

new entry over the long run.   
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58. Complainants also misrepresent the harm caused by uneconomic entry by considering the 

impact of the uneconomic entry solely from the narrow perspective of an unaffiliated 

market participant acting alone and attempting to recover the out-of-market costs from 

the savings it alone receives from causing price suppression.  Specifically, Dr. Paynter 

states that “[i]n particular, one must determine whether the LSEs would be able profitably 

to maintain prices [below] competitive levels for a significant period of time.”58  In 

essence, Dr. Paynter believes that all uneconomic entry should be allowed to enter the 

market, free from mitigation, if the particular LSE that sponsors the new entrant with 

State-sanctioned support does not profit from it.  This view is too narrow because it 

ignores that the price suppressive benefits of the uneconomic new entry are shared State-

wide and, in a single state construct, the NYPSC is uniquely in a position to direct the 

utilities to develop such generation projects and allocate costs across a large percentage 

of the load accordingly while capturing the price reductions for the entire state. 

59. Dr. Paynter also attempts to bolster his argument that such exemptions are required with 

the assertion that “many potentially valuable projects” are unable to obtain financing on 

reasonable terms without contracts with buyers.59  Notably missing from his description is 

whether he is limiting this concern to economic projects.  Clearly, uneconomic projects 

would need contracts to enter the market because they are uneconomic.  However, they 

also should not be entering the market because they are uneconomic.  In such cases, their 

entry should be mitigated which is exactly the result the MET is designed to produce.   

                                                 
58

 Id. at 15. 

59
 Id. at 4. 
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60. Moreover, Dr. Paynter’s argument about contracts misses the fundamental underlying 

problem—projects need contracts because there is too much regulatory risk in the NYISO 

markets.  While it is reasonable for projects to take on market risk, it is difficult for them 

to bear the risk of entry if the economics of their projects can be undercut by State-

sponsored uneconomic supplies or uneconomic transmission.   

61. The Complainants’ proposal to massively broaden projects eligible for an exemption to 

essentially provide exemptions to virtually everyone would only make this problem 

worse.  More protections against regulatory interference in the markets are needed, not 

less. 

62. As I discussed above, with the implementation of the CEE, the only new entrants that 

would still be subject to potential mitigation are those that will not forgo State-sanctioned 

support.  As the treatment of Dunkirk and HTP shows, the view of the benefit of price 

suppression “savings” easily spreads to the entire transmission district and most likely to 

the entire capacity region where the new entrant is located.60  When profitability is 

considered in terms of the impact of suppressing prices across the entire transmission 

district or capacity region, it does not take a very large price suppression effect (on a per 

kW-month basis) for even large out-of-market payments to appear desirable.   

                                                 
60

 The actual price suppression itself would affect the entire State because the NYCA price reflects the 

suppressive effects of uneconomic entry in any of the subzones.  Moreover, uneconomic entry to induce price 

suppression in a nested zone would also echo through with suppressive effects in any larger zones that include the 

nested zone.  For example, 500 MW of uneconomic entry into NYC is also 500 MW of uneconomic entry in the 

Lower Hudson Valley and the NYCA wide market. 
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The Vast Expansion of Exemptions from the BSM Measures Proposed By 

Complainants Would, if Granted, Frustrate the Commission’s Goals To Ensure Just 

and Reasonable Capacity Prices 

63. A core assumption of the Demand Curve model is that the NYISO’s capacity market is 

working under competitive market forces without the intrusion of subsidized uneconomic 

entry.  In prior rulings on the resetting of the Demand Curves, the Commission ruled that 

any market power concerns should be addressed through mitigation rather than addressed 

in the setting of the Demand Curves.61 

64. The Demand Curves are designed to ensure that a new, economic entrant can recover its 

costs under conditions of long run equilibrium which assumes that the average level of 

excess ICAP in the market is equal to the size of the proxy unit itself.  The market must 

be free from market power to allow it to reach this small level of excess or the proxy unit 

would not be able to recover its costs. 

65. Complainants proposed broad, categorical exemptions from the application of the BSM 

Measures for subsidized capacity additions.  If these exemptions are approved, the State 

would be able to flood the market with new, uneconomic, subsidized capacity, preventing 

the proxy peaking plant and other merchant capacity from having an opportunity to 

recover their costs from the market.   

66. These changes would fundamentally frustrate the Commission’s goals of competitive 

markets free from market power.  The likely result is that future generation additions 

within the NYISO would be largely—if not, entirely—dictated by the State and provided 

subsidies.  

                                                 
61

 New York Indep. Sys. Operator, Inc., 134 FERC ¶ 61,058, at PP 161, 164 (2011). 
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The Complaint Misrepresents the NYISO’s Current BSM Measures 

67. Complainants requested a fundamental restructuring of the BSM Measures.  It is 

important to understand which types of projects the Complainants seek to exempt from 

the BSM Measures. 

68. Under the CEE, any merchant generator can receive an exemption from mitigation so 

long as it is willing to forgo support from a New York Non-Qualifying Entry Sponsor.  

Merchant facilities can now be totally exempt from mitigation so long as they forgo 

subsidized entry. 

69. The Complainants misrepresent the CEE as only being available to projects that will 

forgo contracts with buyers.62  This is not correct.  A new entrant can contract, directly or 

indirectly, for all its capacity and energy if it chooses and still get a CEE exemption as 

long as none of its contracts are with a Non-Qualifying Entry Sponsor.    

70. Since the CEE already provides for an exemption from mitigation for merchant facilities, 

Complainants, by definition, are seeking “a fundamental shift in the design of the BSM 

program” so that it applies to almost none of the potential projects that receive State-

sanctioned support.63  In its barest form, the purpose of the Complaint is to make virtually 

all subsidized new entrants no longer subject to mitigation.  If the Complaint is granted,  

the only projects that would be subject to mitigation would be subsidized oil and gas-

fired generators greater than 20 MW that are not somehow defined as being either self-

supply, needed for reliability, or a repowering.  In short, the protection against 

suppression of prices from competitive levels would be applied to virtually no one. 

                                                 
62

 Paynter Affidavit at  p.4. 

63
 Complaint at 3. 
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71. The subsidized projects that the Complainants now seek to exempt from mitigation are 

exactly the type of new entry projects that the Commission should be worried will be 

used to suppress prices.   

The Complainants Have Failed to Demonstrate that Their Claimed Flaws in the 

NYISO BSM Process Require Wholesale Revision of the BSM Measures or Any 

Revision to the Measures at All 

72. The Complaint identified a number of ways in which the Complainants believe that the 

BSM Measures are flawed.  These flaws are not anywhere near as significant as claimed 

by the Complainants and do not warrant any kind of significant changes to the BSM 

Measures without a careful review in the stakeholder process to ensure any such rule 

changes would not have unintended consequences, consider whether other rule changes 

are required to maintain balance between the two rule sets and—if determined to be an 

enhancement to the current rules—to ensure that the proposed rule changes are narrowly 

tailored to address the identified issues.   

73. I will address each claimed flaw individually. 

Treatment of Mothballed Generators  

74. The Complaint claimed that the BSM Measures must be fundamentally revised because 

the ICAP price forecasts used in the MET’s Part A and Part B tests assume that all 

mothballed generators, as well as generators that must transfer their Capacity Resource 

Interconnection Service (“CRIS”) rights before a new unit can offer deliverable capacity, 

will be in service and sell capacity.64    

                                                 
64

 Complaint at 16–17. 
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75. The NYISO has already started addressing this issue in the stakeholder process.65  One 

proposal is to model the mothballed generators as reentering the market when forecast 

market prices would indicate that they are economic.   

76. To the degree there is any real issue with the representation of mothballed capacity and 

capacity transferring CRIS rights, the NYISO should be directed to continue to work on 

rule enhancements through the stakeholder process.  In no event does it warrant gutting 

the BSM Measures by providing the broad exemptions requested by Complainants to 

allow for State-sanctioned uneconomic entry. 

Unrealistic Entry Dates  

77. The Complaint and affidavit of Adam Evans pointed to CY 2012 as an example of the 

NYISO assuming unrealistic entry dates and understating the impact of delays in the 

NYISO’s interconnection cost allocation processes.  However, the Complaint fails to 

recognize that the NYISO has already addressed the problem with its process.  

78. Originally, the NYISO process was to constitute a CY on March 1 of every year.  As a 

result of a number of CY evaluations taking more than a year to complete, this resulted in 

the actual CY analysis starting much later than the nominal date of the CY.  This was 

most pronounced with CY 2012, which did not have its kickoff meeting until November 

18, 2013, more than 21 months after the CY was constituted.    

                                                 
65

 See Julia Popova, NYISO, Enhancements to the ICAP and Energy Forecasts in the Buyer-side Mitigation 

Rules (2014), available at 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2014-12-

12/EnhancementsICAPEnergyFrcstBSM_ICAPWG_12-12-2014.pdf;  Julia Popova, NYISO, Enhancements to the 

ICAP and Energy Forecasts in the Buyer-side Mitigation Rules (2015), available at 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2015-03-

18/EnhancementsICAPEnergyFrcstsBSM_ICAPWG_03-18-2015.pdf. 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2014-12-12/EnhancementsICAPEnergyFrcstBSM_ICAPWG_12-12-2014.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2014-12-12/EnhancementsICAPEnergyFrcstBSM_ICAPWG_12-12-2014.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2015-03-18/EnhancementsICAPEnergyFrcstsBSM_ICAPWG_03-18-2015.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2015-03-18/EnhancementsICAPEnergyFrcstsBSM_ICAPWG_03-18-2015.pdf
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79. Because the mitigation analysis was triggered off the defined CY start, the mitigation 

tests for CY 2012 assumed that the projects would be in service starting in summer 2015, 

more than three years after the CY was supposed to start but only a year and a half after it 

actually started. 

80. The NYISO recognized a problem with CYs becoming stale and therefore changed its 

process of constituting the CYs to assure that it resolved this issue.  The NYISO made a 

filing in December 2012 to address a number of interconnection study improvements.
66

  

The Commission accepted the changes to the CY Study schedule in an order issued on 

February 15, 2013.
67

   

81. Under the rules that are currently in place, a new CY is not constituted until the first 

March 1, June 1, or September 1 after the previous CY has been completed.   

82. Section 23.4.5.7.2 of the NYISO’s Service Tariff states that the NYISO will conduct the 

mitigation exemption tests based on the projected ICAP Spot Market Auction prices 

starting with the Summer Capability Period commencing three years from the start of the 

year of the CY.  This means that the exemption test will be based upon a period between 

two years and nine months (September CY start) and three years and two months (March 

CY start) after the start of the CY and eliminates the potential for the assumptions for the 

MET to become stale the way that they did for CY 2012. 

83. The central shortcoming addressed was that a new CY should wait to be constituted until 

the prior CY was completed.  That issue has been fully resolved.  If Market Participants 

                                                 
66

 FERC Docket No. ER13-588-000, New York Indep. Sys. Operator, Inc., Proposed Tariff Revisions Regarding 

Interconnection Process Improvements (Dec. 19, 2012). 

67
 New York Indep. Sys. Operator, Inc., 142 FERC ¶ 61,113, at P 43 (2013). 
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believe that the move toward allowing CY studies to start in June or September no longer 

provides sufficient lead time to account for average project development, this could 

easily be fixed in the tariff by changing the rule to provide that the mitigation tests will be 

conducted starting with the Summer Capability Period three years from the 

commencement of the CY, not the year of the CY.  This would result in the exemption 

test being based upon a period between three years and two months (March CY Start) and 

three years and eleven months (June CY Start) after the start of the CY. 

84. The move to assume all projects commence operating three years beyond the year of the 

CY was part of a filing that proposed numerous changes to the BSM Measures to better 

align it with the CY process.  In approving the NYISO’s proposal, the Commission 

stated:  “[w]e agree with NYISO that the Three-Year Rule is an improvement over the 

Reasonably Anticipated Start Date Rule because it is more transparent, predictable and 

less prone to manipulation by the project developer.”68  Furthermore, as the NYISO 

explained in its filing providing more information in support of the Three-Year Rule for 

its MET, there was no opposition to adopting the universal assumption that all projects in 

a CY would be assumed to start operation three years from the start date of the CY when 

this issue was discussed in the stakeholder process.69 

                                                 
68

 New York Indep. Sys. Operator, Inc., 134 FERC ¶ 61,083, at P 23 (2011). 

69
 FERC Docket No. ER10-3043-000, New York Indep. Sys. Operator, Inc., Initial Compliance Filing and 

Request for Expedited Action No Later Than December 16, 2010, at 3 (Dec. 6, 2010). 
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A Three-Year Mitigation Study Period Is Appropriate for the Part B Test  

85. The Complainants claim that the MET under the BSM Measures are flawed because the 

Part B test only evaluates the first three years of a unit’s operation when a new unit might 

be economic over its full life-span. 

86. As the Commission has previously found, it is just and reasonable for the Part B test to 

look at a three year period because that is a reasonable amount of time to test the impact 

of the unit on the market and to show that it is economic for the new unit to enter the 

market at the proposed time.70  The mere fact that some analysis purports to show that a 

unit is economic over its full life is not indicative that the unit should enter at a time when 

it is still uneconomic.  It would be more efficient to defer entry until it is economic in the 

early years.  Doing so will only improve the overall economics of the project. 

87. Moreover, claims that a project is economic over its full life time when the NYISO 

determines that it is uneconomic when it enters the market should be dismissed because 

such claims are heavily dependent upon the estimates of value in the outer years and, as 

the Commission has recognized, it is very difficult to accurately estimate the revenues 

and costs far into the future.71  There is so much uncertainty with these out year estimates 

that they should be treated with a substantial discount rate.  The fact that NYPA 

proceeded with HTP even though it was projected to return less than its minimum 

required 5% return over its projected life indicates that the State—when left to its own 

                                                 
70

 In-City Compliance Filing Order ¶ 117. 

71
 Astoria Generating Co. L.P. et al. v. New York Indep. Sys. Operator, Inc., 139 FERC ¶ 61,244, at P 113 

(2012). 
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devices—does not discount these future revenues at a level that is consistent with their 

uncertainty. 

The Complex Calculations, Assumptions and Forecasts Used in the BSM Measures 

Are Not a Reason for Concern  

88. The Complaint claimed that it is important to note the consequences of the uncertainty 

inherent in the complex calculations, assumptions, and forecasts used in applying the 

BSM Measures.72    

89. The NYISO’s calculations, assumptions and forecasts are no more complex in this 

instance than those it must undertake in other areas, e.g., the Demand Curve Reset 

Process.  Nor are they any more complex than those that anyone would have to make in 

addressing a future investment.  The NYISO has limited the complexity by focusing its 

analysis on the first three years of expected operation.  The NYISO also has provided 

structure by defining the assumptions that it will use in the tariff.  For example, most of 

the assumptions are drawn from the Load and Capacity Data Book that the NYISO uses 

as the basis for all its planning activities. 

90. Moreover, any project that is concerned about these assumptions can avoid potential 

mitigation under the CEE by forgoing State-sponsored support. 

The Complainants Have Failed to Demonstrate Their Proposed Exemptions Are 

Necessary 

91. Complainants argued that the BSM Measures should not be applied to a number of 

categories of new entry.  Most of these are presented with little support.   

                                                 
72

 Complaint at 18. 
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92. While Complainants argued that the Commission should bypass the NYISO stakeholder 

process to instead hold a Commission-led settlement process, many of their proposed 

exemptions have not received more than a cursory discussion in the NYISO stakeholder 

process.  Moreover, the flaw with addressing these in any kind of settlement process is 

that the first question should be whether any change to address any of these proposed 

instances of new entry is appropriate, and then, if there should be an exemption, how it 

should be defined.  These are topics that are better suited to the NYISO market 

participant process than to a settlement process.  It bears note that the Complainants have 

given little to no definition to virtually every exemption they have proposed.  

93. A review of the Complainants’ proposed exemptions shows that, especially after the 

introduction of the CEE, these exemptions are unnecessary, and, if adopted, would allow 

the artificial suppression of ICAP prices. 

Transmission Combined With Capacity Should Not Be Exempt from the BSM 

Measures  

94. Complainants claimed that transmission assets coupled with UDRs could not be used to 

suppress prices because of their long lead times.73  They also claimed that those long lead 

times would give other resources an opportunity to adjust the location and timing of their 

projects.74  Complainants further argued that PJM excludes everything but oil and gas-

fired generators, so New York should do so as well.75     

                                                 
73

 Complaint at 16, 25. 

74
 Id. at 25. 

75
 Id. at 34-35. 
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95. The need to impose the BSM Measures on transmission lines combined with the right to 

import capacity is well established.  The issue of whether the BSM Measures should 

apply to controllable transmission lines was fully litigated as part of the In-City 

Proceeding.76   The Complaint attempts to reopen the Commission’s previous 

determination approving the application of the BSM Measures to controllable 

transmission lines without providing any significant arguments to show that anything has 

changed since the Commission’s decision.   

96. The applicability of the BSM Measures to controllable lines combined with capacity was 

addressed in the ER07-39 case that revised the rules for the NYC capacity market.  In a 

footnote to the section of its transmittal letter describing the use of an offer floor to 

address uneconomic entry, the NYISO stated that “[t]he measure could be applied on the 

same basis to new controllable transmission lines used to meet capacity obligations.”
77

  

The NYISO did not make any other references to controllable transmission lines in its In-

City Compliance Filing.  

97. In its comments on the NYISO’s In-City Compliance Filing, HTP opposed the NYISO’s 

proposal to apply the BSM Measures to controllable lines.  HTP claimed the NYISO’s 

proposal would erect an artificial barrier to innovative technology that could bring 

additional capacity into NYC and lower costs to consumers, arguing:  

The “uneconomic entry” mitigation mechanism as proposed erroneously equates 

new controllable transmission lines with new generating plants and would apply 

the same mitigation measures to both.  This equation is problematic, however, 

                                                 
76

 See FERC Docket No. EL07-39-000, New York Indep. Sys. Operator Inc., Compliance Filing of the New 

York Independent System Operator, Inc. Regarding the New York City ICAP Market Structure (Oct. 4, 2007). 

77
 Id. at 29. 
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because a controllable transmission line does not provide capacity standing 

alone—it is the existing generating plant on the other side of the line that 

provides the capacity.  Because the provider of capacity in the controllable 

transmission line scenario is an existing facility, and therefore not a new entrant, 

NYISO’s uneconomic entry proposal should not apply to controllable 

transmission lines.
78

   

98. NYPA also opposed the BSM Measures in general and their application to controllable 

lines in particular, arguing: 

Merchant Transmission projects could also be deemed “uneconomic entry” by 

this Proposed mitigation plan.  New controllable lines were in fact singled out 

by the NYISO.  By connecting one service area to another, and with firm 

capacity on one side, a merchant line will be viewed the same as a new 

generator, despite the fact that ICAP may be provided by an existing generator.  

The resulting societal benefits from the creation of a more robust integrated 

region will be lost.  This clearly runs contrary to the Commission’s goal of 

promoting transmission investment and in particular the construction of facilities 

in constrained regional corridors.
79

   

99. East Coast Power submitted comments expressly seeking an exemption for its Linden 

VFT project from any BSM Measures on the grounds that such rules should be applied 

solely to new entry, and it had already progressed sufficiently in its development to not 

be considered new entry.
80

  East Coast Power further argued that controllable lines that 

utilize an open season process should be exempt from mitigation.
81

 

100. Astoria Generating Company, L.P. responded to HTP’s comments and sponsored an 

affidavit by me, in which I stated:      

                                                 
78

 FERC Docket No. EL07-39-000, supra, Motion to Intervene and Comments of Hudson Transmission 

Partners, LLC, at 3 (Nov. 19, 2007) (citations omitted). 

79
 FERC Docket No. EL07-39-000, supra, Initial Comments of New York Power Authority, at 5 (Nov. 19, 

2007) (citations omitted). 

80
 FERC Docket No. EL07-39-000, supra, Initial Comments of East Coast Power, LLC, at 3 (Nov. 19, 2007). 

81
 Id. at 7. 
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Hudson Transmission Partners proposes that the NYISO’s Uneconomic Entry 

Proposal either be deleted entirely or, at a minimum, be revised to specify that it 

will not apply to controllable lines.  Hudson Transmission is correct that a 

controllable transmission line, in and of itself, does not constitute uneconomic 

entry.  However, when it is combined with capacity delivered across the line, it 

can constitute uneconomic entry.  Specifically, when the key purpose for the line 

is to bring in additional capacity, the combined action of inducing the new line 

plus the capacity purchase that will flow across the line could be an exercise of 

uneconomic entry to suppress capacity prices.  That is, the choice of technology 

used to artificially suppress prices is irrelevant.  Under the circumstances, the 

line and capacity purchase should be considered together to assess the potential 

Uneconomic Entry.  Accordingly, the Uneconomic Entry rules should apply to 

controllable transmission lines if a Buyer Subsidized Arrangement has been 

incorporated into the transaction. If there is no capacity associated with the new 

line, there is no need to apply any sort of Uneconomic Entry mitigation to it.
82

 

101.  The NYISO also refuted HTP’s contentions, stating: 

Hudson Transmission Partners asserts that controllable transmission does not 

provide capacity standing alone, but only through existing generation at the 

other end of the line, and thus should not be subject to mitigation as new 

generation.  These comments ignore the fact that it is the controllable 

transmission that brings in capacity to the New York City market that did not 

exist before, just like a new generating unit in New York City.  The two types of 

supplies are eligible to receive the same market clearing price and would have 

the same effect on the market.  Thus, no special exemption for controllable 

transmission is warranted.
83

 

102. In its decision addressing the NYISO’s In-City Compliance Filing, the Commission ruled 

that the BSM Measures were needed to prevent uneconomic entry that would reduce 

prices in the NYC capacity market below just and reasonable levels.
84

  In reaching its 

decision, the Commission found artificially depressed prices, which may seem to be 

beneficial in the short run, raise prices and adversely affect reliability in the long run by 

                                                 
82

 FERC Docket No. EL07-39-000, supra, Reply Comments of Astoria Generating Company, L.P., Affidavit of 

Mark D. Younger, ¶ 21 (Dec. 12, 2007) (emphasis added) (citations omitted). 

83
 FERC Docket No. EL07-39-000, supra, Reply Comments of the New York Independent System Operator, 

Inc., at 22 (Dec. 12, 2007) (emphasis added) (citations omitted). 

84
 See In-City Compliance Filing Order ¶ 102–103. 
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inhibiting economic new entry.85  The Commission also concluded that competitive 

markets will foster efficient levels of investment “only if market participants can expect 

prices that provide a reasonable opportunity to recover the cost of needed investment.”
86

   

103. Addressing controllable transmission line projects directly, the Commission expressly 

held that controllable lines must be subject to the BSM Measures:  

NYISO proposes to apply this mitigation to controllable transmission projects as 

well as traditional generating capacity.  Protesters argue that this is a 

misapplication of the mitigation.  But the Commission agrees with NYISO that, 

because both transmission and generating capacity are paid based on the same 

principle of making capacity available in-City, there should be no special 

exemption.  Controllable transmission and generating capacity should be 

subject to the same mitigation.
87

 

104. In addition, the Commission did not grant an exemption from the BSM Measures for the 

Linden VFT.
88

  While several parties sought rehearing of the In-City Compliance Filing 

Order on a number of grounds, including NYPA, no party sought rehearing of the 

Commission’s determination with respect to the requirement that the BSM Measures 

must apply to controllable lines. 

105. On May 8 and June 11, 2008, the NYISO made compliance filings to implement its In-

City Compliance Filing, as approved by the Commission, into its Services Tariff.  In 

neither filing did the NYISO seek to depart from the Commission’s determinations by 

proposing tariff language that applied mitigation to controllable transmission in a 

different manner than it applied to generating capacity.  

                                                 
85

 Id. ¶ 110. 

86
 Id. ¶ 105. 

87
 Id. ¶ 121 (emphasis added). 

88
 See generally id.   
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106. There is no need to exempt the transmission combined with UDRs because the new 

entrant can choose to be exempt from mitigation pursuant to a CEE so long as it is 

willing to forgo State-sanctioned support.  This is exactly what TDI did when the 

Commission  rejected its complaint seeking a project-specific mitigation exemption for 

its Champlain Hudson Power Express project.    

107. In addition, Complainants’ comparison of UDR treatment with PJM and their claims 

concerning long lead times are inapt because of important differences in the two markets.  

In PJM, offer floor mitigation is applied when resources are bidding into the forward 

market, which results in them incurring a capacity obligation three years into the future.  

Long lead time resources, meaning resources that take a long time to build, are exempted 

from the PJM offer floor mitigation because it is expected that at three years before the 

new resource’s operation, the investor will already have expended significant costs on 

building the new resource.  The comparison to PJM’s rules on this point is not relevant in 

the context of the NYISO’s BSM Measures because the NYISO does not make its MET 

determination three years before the new entrant is obligated to sell ICAP.  Instead, the 

NYISO must complete its MET determination before the developer must decide whether 

to accept its interconnection cost allocation pursuant to the NYISO’s CY process.  The 

NYISO chose this point to issue final MET determinations specifically because it is a 

critical decision point for a project that occurs prior in time to when a new entrant should 

have incurred significant costs.
89

 

                                                 
89

 See FERC Docket No. ER10-3043, New York Indep. Sys. Operator, Inc., Proposed Enhancements to In-City 

Buyer-Side Capacity Mitigation Measures, at 14–15 (Sept. 27, 2010). 
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108. TDI’s experience is informative on this point.  While TDI claimed that it had already 

incurred $60 million by the time it filed its complaint—which was after it completed its 

first CY study—that is a relatively insignificant 2.7% of its total projected $2.2 billion 

cost of building the Project.  Most projects will have expended 2.7% of their projected 

cost of building the project by the time they finish the CY.   

109. Finally, the claims of the long lead times making transmission infeasible as a source to 

suppress prices is undercut by NYPA’s own analysis of the impact of introducing the 

uneconomic HTP project.  Rather, NYPA forecast that the HTP project would produce 

“approximately $2.35 billion in electricity savings to residents and businesses in New 

York City and over the same time period will lower electricity costs for all New York 

State electric customers, producing approximately $6.10 billion in statewide benefits.”90 

There is No Need For a Reliability Exemption  

110. The Complaint argued that there should be an exemption for projects that are required for 

reliability.  There is no basis for a reliability exemption and the NYISO is currently 

examining how to best address reliability needs within its markets pursuant to 

Commission order. 

111. On February 19, 2015, the Commission issued an order instituting a Section 206 

proceeding and directing the NYISO to file to establish reliability-must-run (“RMR”) 

tariff provisions.91  The Commission directed that the NYISO develop a process to 

identify reliability needs and to determine the best solution to those needs while assuring 

                                                 
90

 Minutes of the Special Meeting of the Power Authority of the State of New York, at 15–16 (Apr. 4, 2011), 

available at http://www.nypa.gov/Trustees/2011 minutes/April 4/April4.pdf. 

91
 New York Indep. Sys. Operator, Inc., 150 FERC ¶ 61,116, at P 13 (2015). 

http://www.nypa.gov/Trustees/2011%20minutes/April%204/April4.pdf


Docket No. EL15-64-000 

Page 46 of 64 
 

 

 

Hudson Energy Economics, LLC, 480 Pondview Road, Petersburgh, NY 12138 

(518) 880-2140, e-mail: mdy@hudson-ee.com 

 

that any RMR arrangements should be of limited duration and not prolong outofmarket 

solutions that potentially could undermine price formation.92    

112. While the Commission directed that the NYISO develop an RMR process in response to 

notices of unit retirement, there is no reason that the same process cannot be applied to 

instances where a reliability need might require the addition of a new resource.  However, 

it is critical to address such entry through a process like the proposed RMR process to 

assure that it is not a source of inappropriate uneconomic entry.  The Commission has 

made it clear that RMR arrangements are intended to be limited and last resort; 

Complainants’ proposal risks eviscerating these core tenets, leaving the market exposed 

to long term, subsidized, new entry. 

113. Granting a broad exemption for new units needed for reliability runs the risk that claims 

of a reliability need are abused as a way to facilitate uneconomic entry and concomitantly 

suppress prices. 

A Self Supply Exemption Is Not Warranted  

114. The Complaint requested a self-supply exemption (“SSE”) and boldly claimed that “the 

ability of an LSE to suppress market prices through uneconomic entry is limited.”93 

115. As I discussed above, the CEE already gives great flexibility to bring merchant capacity 

into the market without having to undergo the MET.  Specifically, any LSE that is not a 

Non-Qualifying Entry Sponsor is free to contract for whatever new entry it wants and that 

entry can qualify as a CEE.  The only self-supply that is subject to mitigation is self-

                                                 
92

 Id. ¶ 2. 

93
 Complaint at 30. 
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supply that will not forgo contracts with a Non-Qualifying Entry Sponsor or that is itself 

a Non-Qualifying Entry Sponsor. 

116. The NYISO did propose a self-supply exemption during the stakeholder process in the 

spring 2014.  However, the NYISO expressly limited this exemption to apply to 

municipal electric supply systems only.94  The NYISO proposal specifically did not 

include either NYPA or the Long Island Power Authority, over their objections, because 

as broad State authorities they possessed too much capability to take State-supported 

actions to suppress prices. 

117. The claim that an LSE has limited ability to suppress market prices through uneconomic 

entry is false.  The issue is not merely a question of whether the LSE itself is net long or 

short.  If the market is long and the self-supply causes uneconomic new entry, the self-

supply will suppress prices by perpetuating the oversupply in the market and hinder the 

proper return to long run marginal costs.  NYPA’s own analysis of the HTP project 

shows the great extent of the ability to suppress prices through such uneconomic entry.   

118. Indeed, the entire premise of the self-supply exemption is that an LSE would not have the 

incentive to sponsor new entry if the cost of the new entry exceeded the savings that the 

LSE would receive on its market purchases.  This premise is fundamentally flawed 

because it incorrectly assumes that an LSE has no interest in suppressing prices so long 

as it is meeting all its own needs through self-supply.  As I have discussed with respect to 

                                                 
94 Nicole Bouchez, Proposed ICAP Buyer-Side Mitigation Modifications - Competitive Entry Exemption, Offer 

Floor Change, Renewables Exemption and Muni Exemption (Apr. 28, 2014), at 5, available at 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2014-04-

28/CompetitiveEntryExemption April 28.pdf. 
 

http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2014-04-28/CompetitiveEntryExemption%20April%2028.pdf
http://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2014-04-28/CompetitiveEntryExemption%20April%2028.pdf
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the State’s interest in suppressing prices with AE II, HTP and the Dunkirk refueling, and 

as the Commission recognized in its September 2008 Rehearing Order,95 a State entity 

may have an interest in bringing on line uneconomic entry to suppress prices Statewide 

even though the entity will not directly profit from the suppression of prices.  

119. If the Commission granted a self-supply exemption, NYPA would be able to bring 

significant uneconomic new entry into the NYISO’s markets.  Mr. Cadwalader has 

proposed limits on how much capacity an LSE can have and still qualify for the self-

supply exemption.  For a large LSE such as NYPA this would be a deadband of 250 MW 

above or below its capacity requirements.   

120. NYPA has approximately 1900 MW of load in NYC.96  The current locational capacity 

requirement (“LCR”) level of 83.5% translates to a minimum capacity requirement of 

1586.5 MW.  Under the Complainants’ proposed self-supply exemption, NYPA would be 

able to own or contract for up to its capacity obligation plus 250 MW and still be eligible 

for the self-supply exemption.  Based on the minimum capacity level, NYPA would be 

eligible for the self-supply exemption for up to 1,836.5 MW.  It is not clear whether the 

Complainants’ proposed deadband limitations on qualifying for the self-supply 

exemption are based on the minimum capacity requirement or the requirement that would 

result from also having to purchase excess capacity pursuant to the Demand Curve.  If the 

latter, NYPA would be allowed even more exempt capacity. 

                                                 
95

 September 2008 Rehearing Order ¶ 21. 

96
 Case 14-E-0302, Consol. Edison Co. of New York Inc., Comments of New York Power Authority on Con 

Edison Proposal (Oct. 6, 2014), at 2, available at: 

http://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId={9A5A2E48-A21C-4C52-A37A-

8246612F68C6}. 
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121. NYPA currently has 1,409.77 MW of generation in NYC.97  It also has 320 MW of rights 

to withdraw capacity from PJM across the uneconomic and currently mitigated HTP 

project.98  If granted a self-supply exemption, NYPA would presumably argue that it 

should be able to exempt the HTP capacity as well as bring in more than 100 MW of 

additional exempt capacity.   

122. The entry of this 420 plus MW of capacity in the NYC market would be disastrous 

because it would give NYPA the price suppression impacts that it sought when 

developing the uneconomic HTP project plus the ability to further suppress prices. 

123. Complainants’ proposed self-supply exemption also fails to provide any protections 

against using it for gaming.  For example, there does not appear to be any protections 

against NYPA selling some of its generation resources, such as its gas turbines in NYC, 

and then replacing them with new exempt capacity.  Likewise, there does not appear to 

be anything to protect against NYPA bringing in a significant amount of new, 

uneconomic capacity through sequential short power purchase agreements.  Through 

such a mechanism NYPA would be free to suppress the clearing prices as much as it 

chose. 

                                                 
97

 NYISO, 2015 Load and Capacity Data Gold Book 38, 49–50 (2015). NYPA GTs – 411.6 MW, Astoria CC – 

458.9, AE II – 539.2. 

98
 HTP has been granted 660 MW of UDR rights but currently has only agreed to pay for upgrades within PJM 

that would allow it to import 320 MW of capacity into NYC. 
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124. Complainants’ main argument for requesting a self-supply exemption is that it would 

allow LSEs to hedge their capacity requirements.99  However, a self-supply exemption is 

not the most efficient way to address this concern. 

125. The desire for even Non-Qualifying Entry Sponsors to hedge their requirements could be 

easily accommodated in a manner that does not allow uneconomic entry to suppress 

prices.  The BSM Measures could be amended to include an exemption for new entry that 

is procured through a non-discriminatory procurement method.   

126. The NYISO proposed a non-discriminatory procurement exemption at the December 12
th

, 

2013 Installed Capacity Meeting.  The proposal was based upon the PJM criteria for 

competitive and non-discriminatory Requests for Proposals (“RFP”). Specifically, to 

qualify for an exemption from mitigation, an RFP would need to meet the following 

requirements: 

a) both new and existing Installed Capacity Resources can satisfy the 

requirements of the procurement process;   

b) the selection criteria do not give a preference to new Installed 

Capacity Resources;  

c) the procurement process does not use indirect means to 

discriminate against existing Installed Capacity Resources;  

d) the requirements are fully objective and transparent; and  

e) the procurement terms do not restrict the type of Installed Capacity 

Resource that may participate in and satisfy the requirements of the 

procurement.
100

   

                                                 
99

 Complaint at 29. 

100
 Nicole Bouchez, Competitive Entry Exemption: New Proposal (Dec. 10, 2013), at 7, available at, 

https://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2013-12-

10/CompEntry Presentation FINAL2 12122013.pdf. 

https://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2013-12-10/CompEntry%20Presentation%20FINAL2%2012122013.pdf
https://www.nyiso.com/public/webdocs/markets_operations/committees/bic_icapwg/meeting_materials/2013-12-10/CompEntry%20Presentation%20FINAL2%2012122013.pdf
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127. This proposal would allow for LSEs to hedge their capacity requirement while 

simultaneously assuring that the hedging is not an avenue for suppressing capacity prices.  

Indeed, LSEs should want to secure the most efficient price.  New and existing supply 

would be able to compete to provide the hedge.  The new supply would compete based 

upon its cost of entry.  The existing supply would compete based upon its expected future 

revenues in the capacity market and its willingness to enter into a multi-year obligation.  

This is consistent with how markets should operate and eliminates the possibility that an 

entity would bring in uneconomic entry under an SSE as a way to suppress prices. 

The Complaint Has Not Adequately Supported a Renewable Exemption   

128. As part of their support for significantly curtailing the scope of buyer side mitigation, the 

Complainants stated that renewable resources should be exempt from mitigation because 

renewable generation is developed in response to efforts to reduce carbon emissions or 

diversify fuel mix.
101

  Complainants also stated that renewable resources are unlikely to 

be used to exert market power,
102

 their higher development costs make them an 

inefficient source of market power, and they usually operate intermittently resulting in 

them having a smaller contribution to capacity requirements.
103

  Complainants made 

these arguments in terms of the hypothetical developer seeking to exercise market power. 

129. The Complaint misrepresents the NYISO’s BSM rules.  A hypothetical developer, 

whether or not it was seeking to exercise market power, would be exempt from 

                                                 
101

 Complaint at 16, 25. 

102
 Id. at 24 (emphasis added). 

103
 Id. at 25 (emphasis added). 
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mitigation under the CEE so long as it is willing to forgo support from Non-Qualifying 

Entry Sponsors.  If the developer is receiving support from a Non-Qualifying Entry 

Sponsor, it is such sponsor that would have a potential desire to suppress prices that must 

be mitigated.  

130. Complainants’ claims that renewable generation is needed to reduce carbon emissions 

and for unspecified public policy reasons are also without merit.  Almost all New York 

electric generation that emits carbon dioxide is required to buy Regional Greenhouse Gas 

Initiative (“RGGI”) allowances to cover their emissions.  RGGI sets the target of allowed 

carbon dioxide emissions from generating sources in the area, and the need to purchase 

emission allowances results in the electric prices internalizing the cost of achieving the 

target carbon dioxide emissions.  New York State has stated that its preferred way of 

complying with the Environmental Protection Agency’s proposed carbon dioxide 

requirement under Section 111(d) of the Clean Air Act is through a RGGI like 

mechanism.
104

 

131. Bringing on more renewable generation in the hopes that it will reduce carbon dioxide 

emissions from electric generation is bound to fail because the generators that produce 

carbon dioxide will just change their emission reduction strategies so that they remain at 

or barely within the RGGI cap.  Essentially, the electric sector emissions in the RGGI 

area are expected to equal the cap.  If there is any impact from state actions to subsidize 

                                                 
104

 See Press Release, Regional Greenhouse Gas Initiative, RGGI States’ Comments on Proposed Carbon 

Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 79 FR 34830 (June 

18, 2014), available at http://www.rggi.org/docs/PressReleases/PR110714_CPP_Joint_Comments.pdf. 
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renewable generation, it is to reduce the price of RGGI allowances and the auction 

proceeds to the RGGI states, not to reduce the amount of carbon dioxide emissions. 

132. Some might attempt to argue that the addition of renewable generation to the market 

enables a lower cap.  However, if the renewable generation can cause the cap for the 

carbon dioxide emitting resources to be reduced, the same result could be achieved by 

just reducing the RGGI cap and letting the price of the RGGI allowances rise to the level 

that is required to stay within the cap.  This implementation would allow the renewable 

generation to enter the market based upon it being economic compared to market prices 

including the effects of now higher allowance prices.  This would be a much more 

efficient way to achieve the reduced carbon emissions than paying out-of-market 

subsidies to renewable generation. 

133. Complainants’ vague claims about providing fuel diversity are also not an adequate basis 

for providing a blanket exemption for renewable generation.  The desirability of fuel 

diversity has been raised on a number of instances within the NYISO stakeholder 

process.  Ultimately, stakeholders have concluded that we cannot define the appropriate 

fuel diversity or even if more fuel diversity is either needed or economic.  Instead, the 

NYISO has pursued a process of providing appropriate price signals for shortages in the 

market that reinforce the need to provide energy when the market is at risk of not meeting 

all load, reserve, and regulation requirements.  These price signals provide appropriate 

incentives to all resources within the market and are a source of additional revenue to 

those resources that are able to operate when other resources cannot due to fuel 

limitations or other reasons.  This is a much more efficient way to assure an appropriate 
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diverse resource mix than through out-of-market subsidies issued to some subset of 

resource types to meet vague needs of fuel diversity. 

134. While Complainants argued that renewable resources usually operate intermittently, 

resulting in them having a smaller contribution to capacity requirements—presumably in 

an unstated argument that they would have little impact on the capacity market—they 

have not proposed to limit the exemption for renewable resources to only those that 

operate intermittently.  Nor does the Complaint propose any limitations on what type of 

renewable generation would be eligible for the exemption or the amount of resources that 

could qualify for the exemption in any given year.  In fact, Complainants’ proposed 

renewable exemption would potentially provide an exemption for 1,000 MW of 

uneconomic hydroelectric power to be transmitted across TDI’s Champlain Hudson 

Power Express transmission project even though the NYPSC has determined that large 

scale hydro resources do not constitute renewable resources, and thus, such power has 

never been eligible for incentives under the NYPSC’s Renewable Portfolio Standard 

(“RPS”).105     

135. While the Commission has invited the NYPSC to seek an exemption for renewable 

generation under Section 206 if it believed that it needed to address a public policy 

concern, Complainants have never presented a case for why such exemption would be 

needed.  Instead, Complainants now have simply reiterated the same broad assertions that 

the NYPSC provided to the Commission in its protest of the NYISO’s initial filing on the 

proposed BSM Measures seven years ago.  The Commission rejected the NYPSC’s 

                                                 
105

 Under the RPS, only small run-of-the river hydroelectric facilities located within the boundaries of New 

York are eligible for New York State incentives. 
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request then, ruling that the “NYPSC has not provided sufficient specificity to allow us to 

mandate an appropriately narrow exemption at this time.”
106

  Once again the NYPSC has 

only provided vague arguments and failed to provide sufficient specificity to craft an 

appropriately narrow exemption.  As the above shows, it is unclear what public policy is 

being met that is not a duplication of, or in fact working against, the internalized price 

signals from RGGI and the NYISO’s scarcity and shortage pricing structure. 

136. Finally, Complainants’ claim that a renewable exemption is needed is belied by the fact 

that New York State has had a robust RPS program without having the exemption.
107

  

Their claim that the exemption is needed is inconsistent with their claim that the RPS 

resources usually operate intermittently resulting in them having a smaller impact on 

capacity prices.  Their low capacity rating also means that capacity revenues are not that 

critical to their overall revenues.   

It Is Inappropriate To Provide an Exemption For Resources Under 20 MW 

137. The Complaint stated that “the BSM rules should only apply to certain large (20 MW or 

greater) combined cycle or combustion turbine units powered by natural gas or oil.”108 

Because these types of generating units can be built relatively quickly, they are the only 

resources that a net buyer of capacity would be likely to deploy in a strategy to suppress 

                                                 
106

 September 2008 Rehearing Order ¶ 38. 

107
 See NYISO, Power Trends 2014 Evolution of the Grid (2014) (for example, information on the amount of 

wind capacity that has been added in New York), available at 

http://www.nyiso.com/public/webdocs/media_room/publications_presentations/Power_Trends/Power_Trends/ptren

ds_2014_final_jun2014_final.pdf. 

108
 Complaint 22-23, 

http://www.nyiso.com/public/webdocs/media_room/publications_presentations/Power_Trends/Power_Trends/ptrends_2014_final_jun2014_final.pdf
http://www.nyiso.com/public/webdocs/media_room/publications_presentations/Power_Trends/Power_Trends/ptrends_2014_final_jun2014_final.pdf
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near term market prices.”
109

  The Complaint later stated: “it is imperative that the BSM 

rules be revised to be made applicable only to that limited category of gas and oil fired 

projects of more than 20 MW where market price suppression is actually feasible if in the 

hands of a buyer with an intent to depress prices. That way a CEE and other appropriate 

exemptions compliment the BSM program to ensure it can achieve its intended effect and 

only its intended effect.”
110

 

138. As noted repeatedly, a small generator, such as one the Complaint seeks to categorically 

exempt from mitigation, can be exempt today under the CEE so long as it is willing to 

forgo any contracts or support from Non-Qualifying Entry Sponsors.  Consequently, what 

the Complaint is really addressing is providing this exemption for projects with support 

from a Non-Qualifying Entry Sponsor. 

139. Yet, under such a construct, whether the developer intends to exercise market power is 

irrelevant.  What matters is the intention of the Non-Qualifying Entry Sponsor.  Such 

sponsor could easily suppress prices by having a program to subsidize the entry of 

numerous small resources at different locations such that, when taken cumulatively, there 

are a large number of MW in total—albeit spread across many small units—that enter the 

market uneconomically. 

140. The potential for a significant impact should not be understated.  One of the potential 

proxy unit resources that was considered for the last Demand Curve Reset was a plant 

comprised of twelve approximately 16 MW Reciprocating Internal Combustion Engine 

                                                 
109

 Id. at 23. 

110
 Id. at 28. 
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(“RICE”) units.  While these units were not chosen as the final least cost proxy unit, the 

fact that these resources had costs low enough to even be considered for the proxy unit 

indicates that they could easily be used to suppress prices under a State-sponsored 

program that provided out-of-market payments or subsidies. 

141. This directly contradicts the Complaints’ claim that: “[d]ue to their small size relative to 

the size of the market, such small facilities are unlikely to be effective tools for exercising 

buyer-side market power.”
111

  The fact that the RICE units considered for the proxy units 

are essentially small modular generating options also shows that they would be easy 

options for quick implementation to suppress capacity prices. 

Repowering Units Should Not Be Exempt From Mitigation  

142. The Complaint claimed that the NYISO’s BSM Measures are flawed because “[t]hey also 

are applied to resources that lack the ability to affect market clearing prices, such as 

repowerings that do not change the quantity of capacity available to the system.  Any 

repowering of a facility does not raise price suppression concerns because that capacity is 

already recognized in the market.”112       

143. The Complaint, as it has on all the other issues, fails to recognize that a repowering can 

already be exempt from mitigation under the CEE so long as it is willing to forgo support 

from Non-Qualifying Entry Sponsors.  Consequently, what the Complaint is really 

proposing is that uneconomic repowerings that are performed by or subsidized by Non-

Qualifying Entry Sponsors should be exempt from mitigation. 

                                                 
111

 Id. at 23. 

112
 Id. at 22. 
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144. The Complaint is only correct that repowerings that do not increase the amount of 

capacity do not suppress price if the issue is viewed from the shortest-term perspective of 

the same amount of capacity being in the market the day after the repowering as on the 

day before the repowering. 

145. However, that is not the appropriate way to view the market.  The reason Complainants 

seeks a blanket exemption for repowerings is that they are attempting to exempt 

uneconomic repowerings.  As I addressed above, over time the ICAP market price must 

equilibrate around the Proxy Unit’s Net CONE to provide the necessary price signals to 

foster new generation to meet reliability standards. 

146. The potential of a repowering exemption was first presented by the City of New York in 

a December, 2010 ICAP Working Group presentation.  From that point, it was discussed 

periodically until the fall of 2013 when the NYISO increased its focus on addressing this 

issue.  Those discussions continued through May 2014, when a proposal was brought to 

the BIC and MC for discussion and action.  It was defeated in both committee meetings, 

in part, because the NYISO changed the proposal to provide more flexibility for reuse of 

the “prime mover” even though it was advised by many stakeholders during the working 

group meetings that this change violated the intent of the repowering provision.   

147. The NYISO proposal had an important safeguard that is not in the Complaint—namely 

that the NYISO repowering proposal included a test to assure that the unit that was going 

to be repowered would have been economic over the next six years.  This protection is 

not included in the Complaint.  Without that protection a repowering could be used to 

maintain a long capacity market that would otherwise be moving toward long run 
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equilibrium in the near future because the existing unit would have been expected to 

retire in the near term.   

148. A repowering without assuring that the replaced unit would have been economic and 

remained in the market is exactly the situation that exists with the refueling of the 

Dunkirk project where Dunkirk intended to mothball its capacity because it was 

uneconomic, but it is now returning that uneconomic capacity to the market as part of a 

“repowering.”  Based upon the concerns with that project, the Commission has directed 

the NYISO to review whether there is a potential for uneconomic entry of repowering 

projects to suppress market prices.113 

149. Even with the NYISO’s proposal to ensure that the existing unit is economic over the 

short run, a repowering exemption for State-subsidized units still produces an inefficient 

result because it allows for the replacement of an older unit that undoubtedly has a 

shorter remaining life with an uneconomic entrant that will have a longer remaining life.  

Consequently, it results in perpetuating excess capacity in the market, impedes the market 

from moving toward Net CONE, and harms the others who are dependent upon selling 

into the market.  As soon as the original unit would have otherwise been retired, the 

effect of the repowering is to have suppressed prices from the levels that otherwise would 

have occurred.  

Special Case Resources Should Not Be Exempt From the BSM Measures 

150. Complainants also sought an exemption for demand response resources that participate as 

Special Case Resources (“SCRs”) in the ICAP market because they claimed that applying 

                                                 
113

 See IPPNY, 150 FERC ¶ 61,214 at P 71. 



Docket No. EL15-64-000 

Page 60 of 64 
 

 

 

Hudson Energy Economics, LLC, 480 Pondview Road, Petersburgh, NY 12138 

(518) 880-2140, e-mail: mdy@hudson-ee.com 

 

the BSM Measures to these resources would over-mitigate them and impair “the efficient 

operation of the capacity markets to the detriment of consumers.”
114

     

151. Complainants did not provide any explanation of why SCRs should not be subject to the 

BSM Measures other than making vague references to public policy and to claims that 

they have no interest in suppressing market process. 

152. The Commission initially accepted the NYISO’s proposal to exempt SCRs from the BSM 

Measures.
115

  TransCanada argued on rehearing that a Net Buyer could use SCRs to 

suppress prices and the Commission reversed its earlier decision.
116

   

153. When the Commission accepted the NYISO’s compliance filling it stated: “where the 

SCR has agreed to accept a percentage of the market clearing price with a guarantee of a 

minimum monthly payment in return for a capacity obligation, that minimum payment, 

coupled with other benefits or subsidies, is a reasonable proxy for the SCR’s net cost of 

providing that capacity, which would be difficult to determine, and thus is a reasonable 

Offer Floor.”
117

   

154. The NYISO proposed to exempt State programs from the category of subsidies included 

in the determination of mitigation—a proposal protested by suppliers because it provided 

an opportunity to game the rules.  The Commission rejected that treatment in its recent 

ruling on the BSM Measures issued just two months ago and instead stated that it did not 

                                                 
114

 Complaint at 12. 

115
 In-City Compliance Filing Order ¶ 120. 

116
 September 2008 Rehearing Order ¶ 41. 

117
 New York Indep. Sys. Operator, Inc., 131 FERC ¶ 61,170, at P 133 (2010). 
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“intend to grant a blanket exemption for all state programs that subsidize demand 

response.”118 

155. The Commission ruled that “the state may seek an exemption from the Commission 

pursuant to section 206 of the FPA if it believes that the inclusion in the SCR Offer Floor 

of rebates and other benefits under a state program interferes with a legitimate state 

objective.  An exemption determination will then be made by the Commission based on 

the specific request, which will be given public notice and be subject to comments and 

protests so that the Commission’s determination can be based on a full record.”
119

    

156. The State has failed to comply with the Commission’s clear directive.  Rather than 

requesting the inclusion in the offer floor of rebates and other benefits under a legitimate 

State objective and providing, with specificity, the bases why such treatment is necessary, 

it has instead provided a vague argument that SCRs cannot be a vehicle for suppressing 

prices, essentially rearguing the same points that the Commission rejected in ruling that 

SCRs should be subject to mitigation.   

157. As the Commission has ruled before, and should rule again, subsidized SCRs can be a 

source of price suppression and they should not be allowed to suppress capacity prices.   

There Should Not Be an Exemption from the BSM Measures for Vague Public Policy 

Reasons  

158. While the Complaint did not specifically provide for a public policy based exemption 

from BSM, Complainants raised public policy numerous times to support their arguments 

                                                 
118

 New York Indep. Sys. Operator, Inc., 150 FERC ¶ 61,208, at P 30 (2015). 

119
 Id. 
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that some of the categories of new entry should be exempt from mitigation and why 

ultimately the mitigation should be limited to only some portion of gas or oil fired units 

that are greater than 20 MW.   

159. However, Complainants’ repeated use of the term public policy is undefined and is, 

therefore, a nebulous requirement.  Only where Complainants argued that renewable 

generation should be exempt did they define public policies as reducing electric 

generation carbon dioxide emissions and providing unspecified, and not necessarily 

needed, fuel diversity. 

160. As I addressed above, the Complainants’ attempt to use renewables to reduce carbon 

dioxide emissions fails.  

161. If the Complainants want to use public policy reasons as a basis for seeking exemptions, 

they must “provide sufficient specificity to allow [the Commission] to mandate an 

appropriately narrow exemption”
120

 so that those reasons can be addressed through a 

Commission proceeding and all issues with granting such an exemption can be fully 

explored.  Complainants have failed to do so. 

There is No Need to Provide A BSM Exemption for Nuclear Units  

162. The Complainants have proposed that nuclear units should be exempt from mitigation 

because of their long lead time.  

163. This is, at best, a highly speculative need for an exemption.  There are no nuclear units on 

the NYISO interconnection queue.  Moreover, it is difficult to envision that there will be 

                                                 
120

 September 2008 Rehearing Order ¶ 38. 
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any serious proposals for new nuclear power plants in New York until it is possible to 

build modular units. 

164. When, or even if, that time ever comes it would be appropriate to consider whether the 

conditions associated with building nuclear units warrant an exemption. 

165. This concludes my affidavit. 
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energy analysis. 
 
EDUCATION MBA, Cornell University, 1983 

 M.E., Operations Research 
 Cornell University, 1983 

 B.S., Engineering, Major - Operations Research 
 Cornell University 1981 
 
PROFESSIONAL President 
EXPERIENCE Hudson Energy Economics, LLC (2012 - Present) 

Specialist on electric deregulation, market structure issues and deregulated 
electric energy, ancillary service and capacity market design.  Involved as an 
active participant in the working groups refining the New York Independent 
System Operator, Inc. (“NYISO”) market structure and developing methods to 
improve the market design, including all aspects of its energy, ancillary services 
and capacity markets.   
 
Vice President 
Slater Consulting (1994 - 2012) 
Involved as an active participant in the working groups refining the New York 
Independent System Operator, Inc. (“NYISO”) market structure and developing 
methods to improve the market design, including all aspects of its energy, 
ancillary services and capacity markets.  One of the original architects of New 
York’s capacity demand curve. 
 
Senior Project Manager  
Morse, Richard, Weisenmiller & Associates, Inc. (1986-1994) 
Responsible for directing MRW’s projects on production cost modeling.  
Prepared extensive analysis and expert witness testimony on avoided costs in 
California, New York, Pennsylvania and New Jersey.  Performed analyses of 
electric utility emissions reductions associated with cogeneration projects. 
 
Energy Economist 
Pacific Gas & Electric Company (1983-1986) 
Responsible for developing models and methods for integrated supply and 
demand-side resource analysis.  Developed and performed an analysis of 
resource planning under uncertainty using Monte Carlo techniques.   
 
Research Specialist for Duane Chapman, Professor of Resource Economics 
Cornell University (1982-1983) 
Formulated the financial simulation section of the University Research Group on 
Energy’s (URGE) integrated model of the electric utility industry.  Performed an 
analysis of the impact on New York Pollution levels and New York utilities of 
proposed acid rain abatement strategies. 
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• Affidavit on behalf of the Independent Power Producers of New York regarding the need to 
maintain confidentiality for certain data submitted to the New York Public Service 
Commission by lightly regulated utilities.  (NY PSC Matter No. 13-01288) June 17, 2015. 

• Affidavit on behalf of the PSEG Companies regarding how market rules that affect price 
formation have developed within the NYISO and how those rules should be incorporated into 
PJM Interconnection L.L.C.’s (“PJM”) market design.   (FERC Docket No. AD14-14-000) 
March, 6, 2015.     

• Affidavit on behalf of the Independent Power Producers of New York regarding the failure of 
TDI to show that they Champlain Hudson Power Express should be given a line specific 
exemption from Buyer-Side uneconomic entry mitigation and the failure of TDI to 
demonstrate that the existing NYISO tariff’s application of mitigation to its project was not 
Just and Reasonable (FERC Docket Number EL15-33-000), January 15, 2015. 

• Affidavit on behalf of the Independent Power Producers of New York regarding flaws in the 
NYISO’s and Transmission Owners proposals for a Competitive Entry Exemption from 
Buyer-Side uneconomic entry mitigation and the failure of the Transmission Owners to 
demonstrate that the existing NYISO tariff was not Just and Reasonable (FERC Docket 
Number EL15-25-000), January 15, 2015. 

• Affidavit on behalf of the Independent Power Producers of New York regarding the flaws in 
the NYISO’s proposal to define generator outage states and associated requirements and 
calculations (FERC Docket Number ER14-2518-000), September 2, 2014. 

• Affidavit on behalf of the Independent Power Producers of New York regarding the need to 
maintain confidentiality for certain data submitted to the New York Public Service 
Commission by lightly regulated utilities.  (NY PSC Matter No. 13-01288) August 6, 2014. 

• Second Supplemental Affidavit on behalf of the Independent Power Producers of New York 
regarding the need to mitigate the uneconomic retention of the Dunkirk Power Plant which is 
being retained pursuant to a 10 year out-of-market contract (FERC Docket Number EL13-62-
000), March 25, 2014. 

• Supplemental Affidavit on behalf of Entergy rebutting the claimed rate impacts associated 
with the implementation of the NYISO Lower Hudson Valley capacity zone.  (FERC Docket 
Number ER14-500-000), January 6, 2014. 

• Affidavit on behalf of Entergy regarding the need to not use a phase in for implementing the 
Lower Hudson Valley Demand Curve capacity zone.  (FERC Docket Number ER14-500-
000), December 20, 2013. 

• Affidavit on behalf of Entergy regarding the need to reject a phase in for implementing the 
NYISO Lower Hudson Valley capacity zone Demand Curve.  (FERC Docket Number ER14-
500-000), December 20, 2013. 

• Affidavit on behalf of the Independent Power Producers of New York regarding the 
appropriate values for determining the NYISO Installed Capacity Demand Curves. (FERC 
Docket Number ER14-500-000), December 20, 2013. 

• Second Supplemental Affidavit on behalf of Entergy regarding why it is inappropriate to 
phase in capacity prices for the NYISO New Capacity Zone for the Lower Hudson Valley 
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region and why the new information that the NYISO relied upon for their filing is neither 
new nor correct.  (FERC Docket Number ER13-1380-000), November 12, 2013. 

• Affidavit on behalf of the Independent Power Producers of New York before the Board of 
the NYISO regarding the proposed demand curves being set at too low a level to adequately 
address the risk of entering the New York electricity markets as a merchant facility.  October 
2, 2013. 

• Supplemental Affidavit on behalf of the Independent Power Producers of New York 
regarding the why regulated RMR contracts must bid into the NYISO Installed Capacity 
Market at their full going forward costs. (FERC Docket Number EL13-62-000), June 14, 
2013. 

• Supplemental Affidavit on behalf of Entergy regarding the need to not delay in implement a 
New Capacity Zone for the Lower Hudson Valley region and the flaws in arguments that a 
New Capacity Zone is not needed at this time.  (FERC Docket Number ER13-1380-000), 
June 5, 2013. 

• Affidavit on behalf of Entergy regarding the need to implement a New Capacity Zone for the 
Lower Hudson Valley region.  (FERC Docket Number ER13-1380-000), May 21, 2013. 

• Affidavit on behalf of the Independent Power Producers of New York regarding the need to 
revise the NYISO tariff to assure that generators with regulated RMR contracts bid into the 
NYISO Installed Capacity Market at their going forward costs. (FERC Docket Number 
EL13-62-000), May 10, 2013. 

• Affidavit on behalf of the Independent Power Producers of New York to the NYISO Board 
of Directors regarding why a peaking unit should continue to be used as the Demand Curve 
Proxy Unit. April 17, 2013. 

• Affidavit on behalf of the Independent Power Producers of New York regarding the 
inappropriate requirement that Cayuga bid into the NYISO Installed Capacity Market at a de 
minimis price while recovering its costs from a regulated RMR contract. (FERC Docket 
Number ER13-405-000), January 7, 2013. 

• Affidavit on behalf of the New York City Suppliers rebutting Hudson Transmission Partners 
claims that their Buyer-Side Mitigation examination by the NYISO had been performed in a 
manner inconsistent with the NYISO Service Tariff Requirements. (FERC Docket Number 
EL12-98-000), November 13, 2012. 

• Affidavit on behalf of Entergy Nuclear Power Marketing, LLC and the GenOn Parties 
concerning the NYISO’s June 29, 2012 Compliance Filing proposing tariff revisions to its 
Market Administration and Control Area Services Tariff (“Services Tariff”)  to implement  
both buyer-side and supplier-side mitigation measures for New Capacity. (FERC Docket 
Number ER12-360-001), July 20, 2012. 

• Rebuttal Testimony on behalf of the Independent Power Producers of New York on the flaws 
in the project sponsor’s and the New York Department of Public Service’s evaluation of the 
economics of the Champlain Hudson Power Express. (NYPSC Docket Number 10-T-0139), 
June 28, 2012. 



  Page 4 of 10 
Mark D. Younger 

Affidavits and Testimony 
 

Hudson Energy Economics, LLC, 480 Pondview Road, Petersburgh, NY  12138 
 (518) 880-2140, e-mail: mdy@hudson-ee.com 

• Testimony on behalf of the Independent Power Producers of New York on the economics of 
the Champlain Hudson Power Express. (NYPSC Docket Number 10-T-0139), June 7, 2012. 

• Third Supplemental Affidavit on behalf of the New York City Suppliers rebutting Bayonne 
Energy Center’s claims regarding their gas pricing advantage and the value of TCCs for their 
project. (FERC Docket Number EL11-50-000), October 10, 2011. 

• Second Supplemental Affidavit on behalf of the New York City Suppliers on the New York 
Independent System Operator’s flawed analysis in its mitigation determination for Astoria 
Energy II and the Bayonne Energy Center. (FERC Docket Number EL11-50-000), 
September 23, 2011. 

• Supplemental Affidavit on behalf of the New York City Suppliers on the New York 
Independent System Operator’s failure to properly apply its capacity market mitigation rules 
to Astoria Energy II and the Bayonne Energy Center. (FERC Docket Number EL11-50-000), 
July 11, 2011. 

• Second Supplemental Affidavit on behalf of the New York City Suppliers on the tight 
correlation between natural gas pricing and LBMPs and the inability of the NERA model to 
represent this relationship. (FERC Docket Number EL11-42-000), July 21, 2011. 

• Affidavit on behalf of the New York City Suppliers on the New York Independent System 
Operator’s failure to properly apply its capacity market mitigation rules to Astoria Energy II 
and the Bayonne Energy Center. (FERC Docket Number EL11-50-000), July 11, 2011. 

• Supplemental Affidavit on behalf of the New York City Suppliers on the flaws and 
inconsistencies shown in the New York Independent System Operator release of data to use 
for the New York City uneconomic entry mitigation exemption test. (FERC Docket Number 
EL11-42-000), June 15, 2011. 

• Affidavit on behalf of the New York City Suppliers on the proper way to apply the New 
York City uneconomic entry mitigation exemption test. (FERC Docket Number EL11-42-
000), May 31, 2011. 

• Affidavit on behalf of the Independent Power Producers of New York in response to the 
NYISO’s Compliance Filing on the Capacity Demand Curve on the appropriate level of 
average excess to assume in setting the Capacity Demand Curve. (FERC Docket Number 
ER11-2224-004), April 19, 2011. 

• Affidavit on behalf of New York City Suppliers on the need to revise the Baseline for Special 
Case Resources. (FERC Docket Number ER11-2906-000).  March 4, 2011. 

• Reply Affidavit on behalf of the Independent Power Producers of New York on New York 
Installed Capacity Demand Curve on the arguments against including System Deliverability 
Upgrade costs in the Demand Curves, on the inappropriateness of using a Long Island unit as 
a proxy for the NYCA demand curve and set the Demand Curve based upon inaccurately and 
the flaws of using historic auction results to determine the amount of excess capability due to 
winter unit ratings.  (FERC Docket Number ER11-2224-000), January 7, 2011. 

• Affidavit on behalf of the Independent Power Producers of New York on New York Installed 
Capacity Demand Curve on the need for accurate representation of the average excess 
capacity levels, System Deliverability Upgrade costs and New York City interconnection 



  Page 5 of 10 
Mark D. Younger 

Affidavits and Testimony 
 

Hudson Energy Economics, LLC, 480 Pondview Road, Petersburgh, NY  12138 
 (518) 880-2140, e-mail: mdy@hudson-ee.com 

costs in the development of the Demand Curves.  (FERC Docket Number ER11-2224-000), 
December 21, 2010. 

• Affidavit on behalf of New York City Suppliers on the New York Independent System 
Operator’s proposed revisions to the New York City Installed Capacity Mitigation measures 
on the impact of the NYISO’s changes on reducing the effectiveness of the mitigation.  
(FERC Docket Number ER10-3043), November 22, 2010. 

• Affidavit on behalf of the Independent Power Producers of New York in response to the 
Comments of the New York Transmission Owners on the NYISO’s Second Tariff 
Compliance Filing ad Request for Waiver of the NYISO on the inappropriateness of using 
the price at the 104% point on the New York City Demand Curve as the Net CONE value. 
(FERC Docket No. ER08-695-001), June 21, 2010. 

• Affidavit on behalf of AES Eastern Energy, L.P., Constellation Energy Nuclear Group, LLC, 
Empire Generating Co., LLC, GDF SUEZ Energy North America, NRG Companies, PSEG 
Companies, Shell Energy North America (US), L.P., and TC Ravenswood, LLC on the New 
York Independent System Operator and New York Transmission Owner compliance filing to 
implement the Comprehensive Deliverability Plan on the need to apply a deliverability test to 
capacity imports.   (FERC Docket Number ER04-449-019), May 18, 2009. 

• Affidavit on behalf of the Independent Power Producers of New York on the NYISO’s 
October 30, 2008 Tariff Compliance Filing on the In-City Capacity Mitigation on the 
inappropriateness of the NYISO’s proposed Special Case Resource uneconomic entry 
mitigation and test for uneconomic exports.  (FERC Docket Number EL07-39), December 2, 
2008. 

• Affidavit on behalf of the In City Capacity Suppliers in support of their Section 206 filing to 
restate the New York City Installed Capacity Demand Curve pursuant to expiration of the 
New York City ICIP Tax Abatement Program. (FERC Docket Number EL09-4), October 14, 
2008. 

• Affidavit on behalf of the Independent Power Producers of New York in support of their 
motion for leave to file answer, and answer to the New York Transmission Owner’s 
Comments on the Commission decision implementing New York City Capacity Market 
Mitigation on the appropriateness of using the Net CONE as shown at 100% of the minimum 
capacity requirement as the basis for the mitigation offer floor.  (FERC Docket Number 
ER08-695), June 11, 2008. 

• Affidavit in support of the limited protest being submitted  by Astoria Generating Company,  
L.P  to address the New York Independent System Operator's ("NYISO") Second Tariff 
Compliance  Filing of and Request  for Waiver of the New York Independent  System 
Operator  Inc. Implementing New York City ICAP Market Mitigation Measures  ("NYISO 
Compliance  Filing") to address appropriate recognition of opportunity costs associated with 
exports and appropriate thresholds and penalties for determining mitigation.  (FERC Docket 
No. ER08-695-001), May 27, 2008. 

• Testimony on behalf of the Independent Power Producers of New York on the Vertical 
Market Power concerns on the Acquisition of Energy East Corporation by Iberdrola, S.A. 
(NY PSC Case 07-M-0906).  January 11, 2008. 
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• Affidavit on behalf of AES Eastern Energy, L.P., Astoria Generating Company, L.P., a US 
Power Generating Company, Entergy Nuclear Power Marketing, LLC and the Mirant Parties 
on New York Installed Capacity Demand Curve on the appropriate values for the Demand 
Curve.  (FERC Docket Number ER08-283-000), December 31, 2007. 

• Affidavit on behalf of AES Eastern Energy on the New York State Department of 
Environmental Conservation’s and New York State Energy Research Development 
Authority’s proposed regulations to implement the Regional Greenhouse Gas Initiative (6 
NYCRR Part 242, 6 NYCRR Part 200 and 21 NYCRR Part 507), December 19, 2007 

• Affidavit on behalf of Astoria Generating Company, L.P., a U.S. Power Generating 
Company on the NYISO’s proposed Capacity Market Mitigation Measures on the 
appropriate design of New York City Installed Capacity mitigation measures.  (FERC Docket 
Number EL07-39-000), December 10, 2007. 

• Affidavit on behalf of Astoria Generating Company, L.P., a U.S. Power Generating 
Company on the NYISO’s proposed Capacity Market Mitigation Measures. (FERC Docket 
Number EL07-39-000),  November 19, 2007. 

• Affidavit on behalf of AES Eastern Energy, LP,, Astoria Generating Company, L.P., a U.S. 
Power Generating Company, Dynegy Northeast Generation, Inc., Entergy Nuclear Power 
Marketing, LLC, the Indeck Companies, and the Mirant Parties to NYISO Board of Directors 
on NYISO Staff proposed Installed Capacity Demand Curves on the appropriate values for 
the Demand Curves. October 1, 2007. 

• Affidavit on behalf of the Independent Power Producers of New York to NYISO Board of 
Directors on NYISO Staff proposed Installed Capacity Demand Curves on the appropriate 
values for the Demand Curves.  October 1, 2007. 

• Affidavit on behalf of the Independent Power Producers of New York on the Vertical Market 
Power concerns in the Merger of National Grid PLC and KeySpan Corporation.  (NY PSC 
Case 06-M-0878),  July 11, 2007. 

• Affidavit on behalf of the Independent Power Producers of New York on the proper 
determination of Location Based Marginal Costs on May 8 and 9, 2000 (FERC Docket 
Number EL01-19-006),  July 8, 2005. 

• Affidavit on behalf of Entergy Corporation, Mirant Bowline, LLC, Mirant Lovett, LLC, 
Mirant NY-Gen, LLC, Mirant Americas Energy Marketing, and Sithe Energies, Inc. to 
NYISO Board of Directors on NYISO Staff proposed Installed Capacity Demand Curves.  
October 15, 2004 

• Affidavit on behalf of the Independent Power Producers of New York to NYISO Board of 
Directors on NYISO Staff proposed Installed Capacity Demand Curves.  October 15, 2004 

• Affidavit on behalf of the Independent Power Producers of New York on New York Installed 
Capacity Demand Curve (FERC Docket Number ER03-647-000) on the need to implement 
an Installed Capacity Demand Curve for the NYISO.  April 10, 2003.  

• Affidavit on behalf of AES, Mirant & Sithe to NYISO Board of Directors on Appeal of the 
Management Committee Decision on the ICAP Demand Curve on the need to implement an 
Installed Capacity Demand Curve for the NYISO. March 7, 2003. 
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• Affidavit on behalf of the Independent Power Producers of New York to NYISO Board of 
Directors on Appeal of the Management Committee Decision on the ICAP Demand Curve on 
the need to implement an Installed Capacity Demand Curve for the NYISO.  March 7, 2003. 

• Affidavit on behalf of the Independent Power Producers on the ICAP Demand Curve under 
Appeal of the NYISO Business Issues Committee decision at the NYISO Management 
Committee on the need to implement an Installed Capacity Demand Curve for the NYISO.  
December 27, 2002.  

• Affidavit on behalf of Reliant Energy Power Generation on Setting the Conduct and Impact 
Thresholds for in-City Generating Units. (FERC Docket Number ER01-3155-002 et. al.),  
May 15, 2002. 

• Testimony on behalf of TransGas Energy Systems in their Article 10 Citing proceeding (NY 
PSC Case 01-F-1276) on the energy and pollutant savings associated the TransGas Energy 
Systems proposed 1000 MW Combined Cycle facility. 

• Affidavit on behalf of Reliant Energy Power Generation on New York Independent System 
Operator’s Compliance Filing Regarding Comprehensive Market Mitigation Measures. 
(FERC Docket Number ER01-3155-002 et. al.), April 23, 2002 

• Testimony on behalf of Orion Power New York GP, Inc. on Con Edison Company of New 
York, Inc.’s Proposal to Revise the Localized Market Power Mitigation Measures  (FERC 
Docket Number ER98-3169-000),  April 3, 2001. 

• Affidavit  on behalf of Southern Energy North America, Inc., AES NY, L. L. C, , Sithe 
Power Marketing, L. P., & FPL Energy LLC on the need to retain the PJM Installed Capacity 
Market.  (FERC Docket Number EL01-3-000), October, 25, 2000. 

• Testimony on behalf of the Mid-Atlantic Power Supply Association on the Baltimore Gas & 
Electric Company stranded costs. (Maryland PSC Case No. 8794), December 22, 1998. 

• Testimony on behalf of Enron Power Marketing, Inc on New York Electricity Companies' 
request for market-based rate authority. (FERC Docket Number ER97-1523 et al.), October 
31, 1997. 

• Testimony on behalf of Sithe Energies, Inc on Petition of Niagara Mohawk Power 
Corporation to Employ 1996 Fuel Adjustment Clause Targets in 1997 (NY PSC Case 96-E-
0928) on the inappropriateness of using the outdated targets to determine the 1997 avoided 
costs. 

• Testimony on behalf of the Independent Power Producers of New York and Enron Capital & 
Trade Resources on Central Hudson Gas & Electric Corporation rate/restructuring 
proceeding (NY PSC Case 96-E-0909) on the problems with the proposed settlement 
associated with the proposal that Central Hudson continue to be a vertically integrated utility 
holding company and to propose interim rate treatment until the time that Central Hudson 
divests its generation assets. 

• Testimony on behalf of the Independent Power Producers of New York and Enron Capital & 
Trade Resources on Orange & Rockland Utilities, Inc. rate/restructuring proceeding (NY 
PSC Case 96-E-0900) on the problems in the proposed settlement associated with Orange 
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and Rockland continuing to own generation resources in the deregulated competitive 
generation market, propose incentives for Orange and Rockland to divest, and, to propose 
interim rate treatment until the time that Orange and Rockland divests its generation assets.. 

• Testimony on behalf of the Independent Power Producers of New York and Enron Capital & 
Trade Resources on Consolidated Edison Company of New York, Inc. rate/restructuring 
proceeding (NY PSC Case 96-E-0897) on the problems in the propose settlement associated 
with Con Edison continuing to be a vertically integrated utility owning generation resources 
in the developing competitive generation market, to propose stronger incentives for 
divestiture of Con Edison’s fossil generation and to propose interim regulatory treatment 
until the time that Con Edison divests its generation assets.  

• Testimony on behalf of the Independent Power Producers of New York and Enron Capital & 
Trade Resources on New York State Electric & Gas Corporation  rate/restructuring 
proceeding (NY PSC Case 96-E-0891) on the problems with NYSEG’s proposal to continue 
owning generation under a utility holding structure, the manner in which the proposed 
structure shielded the generating company from competition, and the need to divest the 
generating assets. 

• Testimony on behalf of Sithe Energies, Inc on Consolidated Edison Company of New York, 
Inc. rate proceeding (NY PSC Case 96-E-0798) on the appropriate bases for calculating the 
short run avoided energy costs for Qualifying Facilities for Con Ed. 

• Testimony on behalf of California Cogeneration Council on Southern California Edison 1995 
Energy Cost Adjustment Clause (CPUC Application No. 95-05-049) on the value of 
Qualifying Facilities for SCE 

• Testimony on behalf of California Cogeneration Council on Pacific Gas & Electric Company 
1995 Energy Cost Adjustment Clause (CPUC Application No. 95-04-002) on the value of 
Qualifying Facilities for PG&E and the O&M costs avoided by QFs 

• Testimony on behalf of Sithe Energies, Inc on Consolidated Edison Company of New York, 
Inc. rate proceeding (NY PSC Case 94-E-0334) on the appropriate bases for calculating the 
short run avoided energy costs for Qualifying Facilities for Con Ed. 

• Testimony on behalf of the Independent Power Producers of New York on Niagara Mohawk 
Power Corporation rate proceeding, (NY PSC Cases 94-E-0098 and 94-E-0099) on need to 
retire certain generating units that are part of their portfolio or in the alternative to introduce 
rate making that puts Niagara Mohawk at risk for the units being economic. 

• Testimony on behalf of California Cogeneration Council on San Diego Gas & Electric 
Company 1994 Energy Cost Adjustment Clause (CPUC Application No. 94-10-023) on the 
value of Qualifying Facilities for SDG&E and the O&M costs avoided by QFs 

• Testimony on behalf of California Cogeneration Council on Pacific Gas & Electric Company 
1994 Energy Cost Adjustment Clause (CPUC Application No. 94-04-002) on the value of 
Qualifying Facilities for PG&E and the O&M costs avoided by QFs 
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• Testimony on behalf of Sithe Energies, Inc on Combined Long Run Avoided Cost and 
Generic Fuel Adjustment Clause proceeding (NY PSC Cases 93-E-0912 and 93-E-1075) on 
the appropriate long and short run avoided energy costs for Qualifying Facilities. 

• Testimony on behalf of Sithe Energies, Inc on Niagara Mohawk Power Corporation 1993 
Rate Case (NY PSC Cases 93-E-0376, et al.) on the appropriate bases for calculating the 
short run avoided energy costs for Qualifying Facilities for NMPC. 

• Testimony on behalf of Kamine and Besicorp Companies on New York Public Service 
Commission  Curtailment Proceeding (NY PSC Case Nos. 92-E-0814 and 88-E-081) on the 
need for Niagara Mohawk Power Corporation to curtail Qualifying Facilities 

• Testimony on behalf of KELCO Division of MERCK & Co., Inc. on San Diego Gas & 
Electric Company 1992 Energy Cost Adjustment Clause (CPUC Application No. 92-09-078) 
on the value of Qualifying Facilities for SDG&E and the O&M costs avoided by QFs 

• Testimony on behalf of California Cogeneration Council on Southern California Edison 1992 
Energy Cost Adjustment Clause (CPUC Application No. 92-05-047) on the value of 
Qualifying Facilities for SCE 

• Testimony on behalf of California Cogeneration Council on Pacific Gas & Electric Company 
1992 Energy Cost Adjustment Clause (CPUC Application No. 92-04-001) on the value of 
Qualifying Facilities for PG&E and the O&M costs avoided by QFs 

• Testimony on behalf of KELCO Division of MERCK & Co., Inc. on San Diego Gas & 
Electric Company 1991 Energy Cost Adjustment Clause (CPUC Application No. 91-09-059) 
on the value of Qualifying Facilities for SDG&E and the O&M costs avoided by QFs 

• Testimony on behalf of California Cogeneration Council on Pacific Gas & Electric Company 
1991 Energy Cost Adjustment Clause (CPUC Application No. 91-04-003) on the value of 
Qualifying Facilities for PG&E 

• Testimony on behalf of California Cogeneration Council on Pacific Gas & Electric Company 
1990 Energy Cost Adjustment Clause (CPUC Application No. 90-04-003) on the value of 
Qualifying Facilities for PG&E 

• Testimony on behalf of California Cogeneration Council on San Diego Gas & Electric 
Company 1989 Energy Cost Adjustment Clause (CPUC Application No. 89-09-031) on the 
value of Qualifying Facilities for SDG&E 

• Testimony on behalf of California Cogeneration Council on Pacific Gas & Electric Company 
1989 Energy Cost Adjustment Clause (CPUC Application No. 89-04-001) on the value of 
Qualifying Facilities for PG&E (1989, Phases I and II) 

• Testimony on behalf of California Cogeneration Council on Pacific Gas & Electric Company 
1990 Test Year General Rate Case (CPUC Application No. 88-12-005) on the amount of 
utility operations and maintenance costs avoided by the presence of QF generation. 
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• Testimony on behalf of California Cogeneration Council on San Diego Gas & Electric 
Company 1988 Energy Cost Adjustment Clause (CPUC Application No. 88-07-003) on the 
value of Qualifying Facilities for SDG&E. 

• Testimony on behalf of California Cogeneration Council on Pacific Gas & Electric Company 
1988 Energy Cost Adjustment Clause (CPUC Applications Nos. 88-04-020 and 88-04-057) 
on the value of Qualifying Facilities for PG&E (1988, Phases I and II). 


