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INTRODUCTION 

Petitioners Calpine Corporation, PSEG Power LLC, and FirstEnergy 

Solutions (“the Industry Petitioners”), Petitioner Conservation Law Foundation, 

and Petitioner-Intervenor Electric Power Supply Association (collectively, 

“Petitioners”) jointly oppose the motions by the Environmental Protection Agency 

(“EPA”) and the Respondent-Intervenors1 to stay the issuance of the mandate in 

this matter.  Parties seeking a stay of the mandate must meet a heavy burden, and 

EPA and Respondents-Intervenors have failed to do so here.   

With respect to EPA’s request for a stay until August 31, 2015, EPA has not 

demonstrated that vacatur would cause any risk to reliability.  PJM has procured 

reserve capacity well in excess of its planning margin.  And while PJM’s letter 

claims that being able to dispatch diesel engines subject to the rule at issue would 

make their operations easier, PJM never actually claims that an inability to do so 

would present any risk to reliability.  Yet allowing polluting diesel engines to 

operate without pollution controls during the hottest days of the year, when ozone 

levels are high, will continue to cause concrete harm to public health and the 

environment.    

EPA’s request for a further stay until May 1, 2016 is even weaker.  First, 

EPA does not offer any justification whatsoever for seeking to stay the vacatur of 

                                           
1 EnerNOC, Inc., EnergyConnect, Inc., Gas Processors Association, Innoventive 
Power, LLC, and National Rural Electric Cooperative Association 
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the emergency demand response exemptions, 40 C.F.R. §§ 63.6640(f)(2)(ii), 

60.4211(f)(2)(ii), 60.4243(d)(2)(ii), beyond August 31, 2015.  EPA’s justification 

for a stay until May 1, 2016, relates solely to the voltage deviation exemptions, 40 

C.F.R. §§ 63.6640(f)(2)(iii), 60.4211(f)(2)(iii), 60.4243(d)(2)(iii).  Accordingly, 

there is simply no ground for staying the emergency demand response exemptions 

until May 1, 2016.   

Second, with regard to the voltage deviation exemptions, EPA claims that a 

stay is needed to ensure local grid reliability in rural areas and to give engines time 

to install pollution controls.  But notably, FERC has not supported EPA’s request 

for a stay until May 1, 2016.  This Court should reject any request for stay 

premised on reliability concerns, when the expert agency in charge of ensuring 

reliability has itself expressed no such concern.  And EPA has not explained why it 

is necessary to give engines time to install controls to the extent that they are not 

needed for reliability.  Moreover, even if there were some engines that needed 

additional time to install controls, EPA has the discretion to grant individual 

extensions of the compliance deadline where necessary.  EPA provides no reason 

why that authority is inadequate to meet the needs it identifies.   

The Court should deny the motions to stay the mandate. 
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BACKGROUND 

A. The Rule To Be Vacated 

The rule at issue involves the regulation of reciprocating internal combustion 

engines (hereinafter “diesel engines”) under the Clean Air Act.  EPA and this 

Court have both recognized the serious harm these engines pose to the 

environment and to human health.  EPA has found that diesel exhaust from such 

engines contains hazardous pollutants including formaldehyde, fine particulate 

matter, and nitrogen oxides.  69 Fed. Reg. 33,474, 33,499 (June 15, 2004).  

“[T]hese pollutants have been associated with several health-related concerns 

including cancer, respiratory problems, and premature death.” Del. Dep’t of Nat. 

Res. & Envtl. Control v. EPA, 785 F.3d 1, 5 (D.C. Cir. 2015) (quotation marks 

omitted).   

At issue in this case is the regulation of so-called “emergency” engines.  

These engines, also commonly referred to as backup generators, “have traditionally 

been used in emergency situations ‘to produce power for critical networks or 

equipment … when electric power from the local utility is interrupted.’”  Del. 

Dep’t of Nat. Res., 785 F.3d at 6 (quoting 69 Fed. Reg. at 33,512) (alteration in 

original).  For this reason, they have historically not been subjected to the same 

environmental regulations as other types of generation resources, and are permitted 

to operate without installing emissions controls.  Id.   
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The rule challenged in this case addressed the conditions in which diesel 

engines are permitted to operate.  In 2010, EPA issued a rule that allowed diesel 

engines to remain classified as emergency engines – and thereby be exempt from 

otherwise-applicable pollution control requirements – while operating for up to 15 

hours per year in “emergency demand response” programs.  “Demand response 

programs … are programs through which customers reduce their consumption of 

electric energy from the grid in response to high prices or other incentives.”  Id.  

This demand response service can be provided either through conservation actions 

– like cycling off air conditioning units – or, as relevant here, by generating energy 

behind-the-meter using backup generators (e.g., diesel engines).  Id. at 13.  

“Consumers draw energy from the generators and not from the grid, which reduces 

electricity consumption from the grid as measured at the customer’s meter….”  Id. 

(internal quotation marks omitted). 

In 2013, EPA “radically revised the fifteen-hour limit.”  Id. at 6.  Under the 

2013 rule, EPA allowed diesel engines to remain classified as emergency engines 

while operating in emergency demand response programs for up to 100 hours per 

year.  78 Fed. Reg. 6674, 6679-80 (Jan. 30, 2013).  “The rule limits emergency 

demand response operation to two circumstances: first, when a ‘Reliability 

Coordinator’ … ‘has declared an Energy Emergency Alert Level 2,’ or, second, 

when ‘there is a deviation of voltage or frequency of [five] percent or greater 
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below standard voltage or frequency.”  Del. Dep’t of Nat. Res., 785 F.3d at 6-7 

(quoting 78 Fed. Reg. at 6705) (bracket in original); see also, e.g., 40 C.F.R. 

§ 63.6640(f)(2)(ii)-(iii).   

Petitioners challenged this 100-hour allowance for emergency demand 

response as arbitrary and capricious.  As they explained, this 100-hour allowance 

would increase dangerous pollution and distort the markets by allowing diesel-

fueled backup generators to displace other available sources of generation. 

B. The Court’s Decision 

On May 1, 2015, the Court invalidated the 100-hour allowance for 

emergency demand response operation.  Del. Dep’t of Nat. Res., 785 F.3d at 14.  In 

doing so, the Court cited four independent reasons why EPA’s decision-making 

was fatally flawed.  Id. at 14-18.  Among these, the Court faulted EPA for failing 

to adequately respond to comments that the rule would have a “perverse effect … 

on the reliability and efficiency of the capacity and energy markets.”  Id. at 15.  

The Court noted that multiple commenters had submitted comments and testimony 

to EPA explaining that there was no reliability benefit from having these 

emergency engines participate in demand response programs in organized capacity 

and energy markets.  Id. at 14.  And, instead, the increased reliance on diesel 

engines for demand response would impair reliability and increase hazardous air 

pollutants.  Id. 
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While reversing the relevant provisions of the 100-hour allowance for 

emergency demand response, the Court stated:  “If vacating these portions of the 

2013 Rule will cause administrative or other difficulties, ‘[the parties] may file a 

motion to delay issuance of the mandate to request either that the current standards 

remain in place or that EPA be allowed reasonable time to develop interim 

standards.’”  Id. at 18-19 (quoting Cement Kiln Recycling Coal. v. EPA, 255 F.3d 

855, 872 (D.C. 2001) (per curiam)).  The Court granted EPA’s motion for an 

extension of time to file any petition for rehearing or motion to stay the mandate 

until July 15, 2015.  Document No. 1553910.  

STANDARD OF REVIEW 

 A party seeking a stay of the Court’s mandate to vacate unlawful agency 

action bears the burden of demonstrating that the stay should be granted.  That is, 

“the burden is where it should be – on the losing agency, which will have to 

convince the court that private parties should be required to comply with an illegal 

order or rule while the agency responds to the ruling against it.  If an extension of 

time is needed, the burden will remain on the losing agency.”  Natural Res. Def. 

Council v. EPA, 489 F.3d 1250, 1264 (D.C. Cir. 2007) (Randolph, J., concurring).   

In evaluating a request for a stay of the mandate, the Court evaluates the 

same factors considered for any stay.  Id. at 1263.  These are: (1) the likelihood 

that the party seeking the stay will prevail; (2) the likelihood that the moving party 
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will be irreparably harmed absent a stay; (3) the prospect that others will be 

harmed if the court grants the stay; and (4) the public interest in granting the stay.  

Wisconsin Gas Co. v. FERC, 758 F.2d 669, 673-74 (D.C. Cir. 1985) (per curiam).  

“[I]t is the movant’s obligation to justify the court’s exercise of such an 

extraordinary remedy.”  Cuomo v. U.S. Nuclear Regulatory Comm’n, 772 F.2d 

972, 978 (D.C. Cir. 1985); see also generally Nken v. Holder, 556 U.S. 418, 427 

(2009) (a stay is an extraordinary, equitable remedy that intrudes into the “ordinary 

processes of administration” and should never be granted as a matter of right).  In 

doing so, “[b]are allegations of what is likely to occur are of no value since the 

court must decide whether the harm will in fact occur.”  Wisconsin Gas Co., 758 

F.2d at 674.  In particular, to warrant such equitable relief, “the [alleged 

irreparable] injury must be both certain and great; it must be actual and not 

theoretical.”  Id.  Extraordinary equitable relief “will not be granted against 

something merely feared as liable to occur at some indefinite time.”  Id. (quoting 

Connecticut v. Massachusetts, 282 U.S. 660, 674 (1931)). 

ARGUMENT 

EPA does not claim that it will seek on remand to address the deficiencies in 

its reasoning and re-promulgate the vacated rule.  Thus, it makes no argument that 

it will ultimately prevail on the merits.  Instead, its argument for a stay is focused 

solely on the harms that it claims will result if the mandate is issued immediately.  
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But EPA has failed to carry its burden to justify a stay.  Its request fails to weigh 

the harm to public health and the environment that would result from a stay, and its 

concerns regarding electric reliability do not support the relief it seeks.  

I. Any Stay of the Mandate Will Worsen Air Quality and Cause Public 
Health and Environmental Harm. 

 Any stay of the mandate would allow a fatally flawed rule to remain in place 

despite the clear environmental harms that result from operation of diesel engines 

without pollution controls.  This would unnecessarily undermine the purpose of the 

Clean Air Act – “to protect and enhance the quality of the Nation’s air resources.”  

See 42 U.S.C. § 7401(b)(1).   

As EPA recognized in a series of rulemakings concerning diesel engines, 

their emissions pose a danger to human health and the environment.  See supra at 

3.  EPA nonetheless asserts that a stay would be unlikely to result in such adverse 

impacts because emergency demand response and voltage/frequency deviation 

events tend to be of limited duration and be limited to specific geographic areas.  

EPA Mot. at 12; see also Resp’t-Intervenors Mot. at 18-19.  But significant harm 

can result from even short bursts of operation of diesel engines.  Exposure to diesel 

exhaust “irritates lung tissue, exacerbates symptoms of asthma, emphysema, and 

chronic and acute bronchitis, and adversely impacts overall lung function.”  Ex. A 

USCA Case #13-1093      Document #1565045            Filed: 07/28/2015      Page 12 of 24

(Page 12 of Total)



 

9 
  

at 4, JA20902 (R.1101, CLF Comments).  Even short-term periods of exposure to 

the pollutants contained in diesel exhaust can have serious public health impacts.  

For example, day-to-day increases in the concentration of particulate matter has 

been shown to be associated with increased hospital admissions.  Id. at 5, JA2091. 

EPA’s assertion that emergency demand response events are likely to be 

limited in geographical scope is cold comfort for those living in close proximity to 

the uncontrolled engines that would operate during the stay.  Diesel exhaust is 

particularly dangerous for the “most vulnerable populations, including children, 

teens, senior citizens, people with low incomes and people with chronic lung 

disease such as asthma, chronic bronchitis, and emphysema….”  Ex. B at 5 

(R.1140, American Lung Association Comments); see also id. at 6.  And backup 

generators tend to cluster near these vulnerable population groups.  Id. at 7.  So the 

individuals most likely to be exposed to the exhaust from uncontrolled emergency 

engines are the same individuals who are greatest at risk of being harmed by that 

diesel exhaust.3 

                                           
2 JA refers to the Joint Appendix filed during briefing of this case.  R.__ refers to 
the administrative record Document ID, which has the prefix “EPA-HQ-OAR-
2008-0708-__.” 
3 Respondent-Intervenors rely in error on claims that emergency engines have 
operated for fewer hours under the 100-hour allowance than they operated 
previously.  See Resp’t-Intervenors Mot. at 18-19.  The prior 15-hour exemption 
never went into effect; as a result, until the 100-hour allowance became effective, 
there had previously been no limit on emergency demand response operation by 
emergency engines.  See 78 Fed. Reg. at 6679; accord Resp’t-Intervenors Mot. at 
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In short, if the mandate is stayed, uncontrolled engines will continue to 

operate without pollution controls in demand response programs.  If the mandate 

issues, then such operation will be prohibited.4  The environment and human health 

both benefit from the issuance of the mandate.  

II. EPA Has Failed to Justify the Need for a Stay Through August 31, 2015.  
 

To justify a stay of the mandate, EPA must show that the environmental 

harms that would result from a stay are nevertheless outweighed by some other 

irreparable harm.  See generally supra at 6-7 (discussing stay factors).  EPA 

contends that a stay until August 31, 2015 is needed to ensure electric reliability, 

but its claims are unsupported.   

In arguing for a stay, EPA relies primarily on a letter from PJM.  See EPA 

Mot. at 6-8; EPA Mot., King Dec. ¶¶ 20-22.  Tellingly, however, that letter merely 

suggests that PJM could face “particular operational challenges” if it were unable 

to call upon the diesel engines affected by the Court’s ruling during this summer 

season.  EPA Mot., Ex. H at 2.  PJM does not say that it would be unable to meet 

those operational challenges.  Nor does it ever expressly state that there would be 

any risk to reliability if it were unable to dispatch the engines at issue.  EPA does 

                                                                                                                                        
20 (“Emergency demand response programs existed without hours-based limits for 
years before the 100-hour provision went into effect….”).  It is therefore 
unsurprising that the 100-hour limit has not caused an increase in the number of 
hours that emergency engines are called to operate. 
4 Further discussion of the legal impact of the issuance of the mandate is provided 
in Section IV, infra. 
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not cite any concern by any other Regional Transmission Organization or 

Independent System Operator.  As for FERC, meanwhile, EPA claims that the 

agency supports a stay, but FERC itself has provided no justification at all for that 

support, let alone made any claim that vacatur would cause any risk to reliability.  

EPA Mot., King Dec. ¶ 22.   

None of this should be surprising.  According to EPA, there are only 1,500 

MW of diesel engines that are participating in PJM’s emergency demand response 

program and that lack the pollutant emission controls required of non-emergency 

engines.  See EPA Mot. at 7.  Yet for the Delivery Year that includes this summer, 

PJM has procured more than 8,000 MW in excess of its target reliability 

requirement.5  PJM’s procurement of excess capacity thus dwarfs the amount of 

                                           
5 For each year, PJM sets a target reliability requirement – i.e., the amount of 
capacity that it needs to procure to ensure reliability, which includes a reserve 
margin of approximately 15% above the estimated peak demand.  In advance of 
the most recent capacity auction for the current, 2015-2016 delivery year, PJM 
calculated its targeted capacity procurement, including the reserve margin, at 
170,050 MW.   See PJM Interconnection, L.L.C., 2015-2016 Third Incremental 
Auction Planning Parameters, available at http://www.pjm.com/~/media/markets-
ops/rpm/rpm-auction-info/2015-2016-third-incremental-auction-planning-
parameters.ashx (listing the reliability requirement for the RTO at 170,050.0 MW 
on line 15 under the tab titled “3rd IA Parameters”; this total amount includes 
16,249.8 MW of capacity secured through a separate process referred to as the 
FRR process, as shown on line 17).  However, PJM ended up procuring capacity in 
excess of its targeted reliability requirement.  Specifically, it procured 178,083.9 
MW for the 2015-2016 delivery year:  161,834.1 MW through its capacity auctions 
and an additional 16,249.8 MW from outside the auction process.  See id. 
(indicating on line 17 under the tab titled “3rd IA Parameters” that 16,249.8 MW 
of capacity was secured through the FRR process); PJM Interconnection, L.L.C., 
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diesel engine capacity that would be unable to operate this summer if the mandate 

were issued.  EPA makes no effort to account for this reality.    

 Accordingly, Petitioners oppose EPA’s request to stay the mandate through 

August 31, 2015.  Petitioners have not come close to meeting their heavy burden to 

demonstrate that irreparable harm that is both “certain and great,” Wisconsin Gas 

Co., 758 F.2d at 674, would result from issuance of the mandate.  

III. EPA’s Request to Stay the Mandate Until May 1, 2016 Should be 
Denied.  

EPA and Respondent-Intervenors’ arguments in support of a stay until May 

1, 2016 are even weaker still.  EPA asserts that a stay until May 1, 2016 should be 

granted to allow engine operators time to install catalytic controls on their engines, 

because such engines may be needed for local grid reliability.  See EPA Mot. at 9-

11.  The Court should refuse that request for several reasons.   

A. EPA Offers No Justification Whatsoever for Staying the 
Emergency Demand Response Exemption Until May 1, 2016. 

EPA does not offer any justification at all for staying vacatur of the 

emergency demand response exemption until May 1, 2016.  As noted above, the 

Court vacated two separate provisions: an exemption for emergency demand 

                                                                                                                                        
2015-2016 Third Incremental Auction Results, available at 
http://www.pjm.com/~/media/markets-ops/rpm/rpm-auction-info/2015-2016-third-
incremental-auction-results.ashx (showing on line 25 of the first tab titled “FZSF-
FZCP” that the auctions resulted in a total commitment of 161,834.1 MW of 
capacity).  Therefore, in total, PJM procured 8,034 MW in excess of its reliability 
requirement. 
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response operation during Energy Emergency Level 2 events, 40 C.F.R. 

§§ 63.6640(f)(2)(ii); 60.4211(f)(2)(ii), 60.4243(d)(2)(ii); and an exemption 

allowing operation when “there is a deviation of voltage or frequency of 5 percent 

or greater below standard voltage or frequency.”  40 C.F.R. §§ 63.6640(f)(2)(iii), 

60.4211(f)(2)(iii), 60.4243(d)(2)(iii).    

In seeking to stay the mandate until May 1, 2016, EPA relies solely on the 

need for the voltage or frequency deviation provision.  EPA Mot. at 13-15.  It 

claims that vacating that provision before engines have had the opportunity to 

install pollution controls “could adversely impact local grid reliability in certain 

areas of the country.”  EPA Mot. at 13.  Respondent-Intervenors likewise rely on 

the risk of voltage and frequency deviations to support their request for an 

indefinite stay.  See Resp’t-Intervenors Mot. at 11-12.  None of the parties 

requesting a stay make any argument that there is any need to stay the mandate 

until May 1, 2016 with respect to operation during Energy Emergency Level 2 

events.   

Thus, under no circumstances should the Court stay the mandate concerning 

the provisions allowing emergency demand response to operate during Energy 

Emergency Level 2 event provisions.  See 40 C.F.R. §§ 63.6640(f)(2)(ii); 

60.4211(f)(2)(ii), 60.4243(d)(2)(ii). 
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B. EPA Fails to Demonstrate a Need to Stay the Mandate With 
Respect to the Voltage Deviation Exemption. 

 
As for the voltage deviation exemption, EPA’s arguments for staying the 

mandate are weak and should be rejected.  EPA contends that because the diesel 

engines at issue may be needed for local grid reliability during voltage deviation 

events, the Court’s mandate should be stayed to allow those engines the 

opportunity to install pollution controls.  Additionally, EPA says that it needs until 

May 1, 2016 to consider whether to promulgate a new rule concerning operation 

during voltage deviation events.  See EPA Mot. at 9-15.  Those arguments fail on 

multiple levels. 

First, this Court should view with skepticism any assertion by EPA that it is 

necessary to stay the mandate until May 1, 2016 for reliability reasons.  See EPA 

Mot. 12-14.  Although FERC and PJM apparently support the issuance of a stay 

through August 31, 2015, see EPA Mot., King Dec. ¶¶ 21-22, they noticeably do 

not express any support for a longer stay.  This Court has already admonished EPA 

for “simultaneously rely[ing] on reliability concerns,” without the expertise of 

FERC – “the federal entity responsible for the reliability of the electric grid.”  Del. 

Dep’t of Nat. Res., 785 F.3d at 18.  It should ignore EPA’s current unsubstantiated 

claims – once again not supported by FERC – that reliability may suffer if the 

mandate issues before May 1, 2016. 
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Second, diesel engine operators have known since May 1, 2015, that their 

100-hour exemption to operate in demand response programs, including during 

voltage deviation events, has been invalidated.  As a result, they have already had 

several months to plan and begin to act to install the necessary pollution controls if 

they wish to continue to participate in emergency demand response programs.  

These engine operators may make the financial decision not to install the emission 

control equipment.  The Court has no obligation to provide these market 

participants with a no-cost option to continue to receive payments as demand 

response resources if they have no intention of installing the emission control 

equipment.  Rather, the market will respond more promptly the sooner it receives 

the proper economic signals regarding the costs and benefits of installing the 

equipment. 

Third, to the extent that an individual engine operator intends to install 

emission controls but is unable to come into compliance once the Court’s mandate 

issues, for example, because of public procurement requirements, see EPA Mot. at 

10, EPA has stated that it has authority to grant individual extensions to such 

engine operators.  See EPA Mot., King Dec. ¶ 15 (“[S]ources can request – and 

EPA or States can grant – an extension allowing the source up to 1 additional year 

to comply with a section 112(d) NESHAP standard, if such additional period is 

necessary for the installation of controls.”).  Therefore, to the extent that an engine 
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operator would be unable to install pollution controls before the Court issues its 

mandate, but is truly needed for emergency reliability reasons, EPA has the 

capability to allow the engine to continue to operate.  There is no need for the 

Court to keep an invalid rule in place for all emergency engines simply because 

some small subset of emergency engine owners may need additional time to install 

pollution controls.    

IV. Issuance of the Mandate Will Prohibit All Emergency Demand 
Response Operation by Engines Without Emissions Controls. 

 Finally, Petitioners share EPA’s understanding of the legal effect of the 

issuance of the mandate.  Respondent-Intervenors list several possible outcomes 

that might result from the Court’s vacatur of the 100-hour provisions: (a) that 

emergency demand response operation would be unlimited; (b) that it would be 

allowed for up to 15 hours per year (as under the rule promulgated in 2010); or (c) 

that it would be prohibited.  Resp’t-Intervenors Mot. at 6.  Petitioners agree with 

EPA that the vacatur of the 100-hour provisions will eliminate any allowance for 

emergency demand response operation by emergency engines.  If the Court 

addresses the legal effect of vacatur in its order, the Court should confirm that 

EPA’s understanding is correct and should not endorse Respondent-Intervenors’ 

erroneous interpretation. 

First, the Court’s ruling certainly should not result in unlimited hours of 

operation for emergency demand response.  The provisions vacated by the Court 
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are exceptions to a general rule that prohibits the operation of emergency engines 

except as expressly provided.  See 40 C.F.R. § 63.6640(f).  That general 

prohibition was not vacated and remains in force.  So too do some of the 

exceptions: the use of engines during true “emergency situations,” that is, during 

actual blackout conditions, see id. § 63.6640(f)(1); the 100-hour allowance for 

testing and maintenance, per the Court’s ruling on panel rehearing, see id. 

§ 63.6640(f)(2)(i); and the 50-hour allowance for non-emergency operation, see id. 

§§ 63.6640(f)(3)-(4), which some of Petitioners have challenged in a different 

docket, see Docket Nos. 13-1233, 14-1199.  The Court’s opinion simply vacated 

two other exceptions: the 100-hour allowance for emergency demand response, id. 

§ 63.6640(f)(2)(ii), and the 100-hour allowance for operation during voltage 

deviations, id. § 63.6640(f)(2)(iii).    

Second, the issuance of the mandate should not result in the reinstatement of 

the 2010 rule, which allowed emergency demand response operation for up to 15 

hours per year.  See 75 Fed. Reg. 51,570 51,591 (Aug. 20, 2010).  The 15-hour 

allowance never went into full effect; EPA issued the 100-hour allowance before 

engine owners would have been required to comply with the 15-hour allowance. 

See id. at 51,589 (modifying compliance dates for rules governing emergency 

engines and requiring compliance by May 3, 2013 or October 19, 2013 depending 

on engine type); 78 Fed. Reg. at 6679 (implementing 100-hour allowance).  It 
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would be an odd result for the law to revert back to a standard that never was 

allowed to come into effect.  Additionally, as EPA correctly notes in its brief, there 

would be administrative complications in attempting to return to the 15-hour 

allowance.  The 15-hour allowance and the 100-hour allowance were codified in 

different portions of the Code of Federal Regulations, and the 15-hour allowance 

was not included in regulations implementing the New Source Performance 

Standards.  It would go far beyond the scope of this Court’s judgment to force EPA 

to try to untangle the regulations to somehow “revive” the 15-hour allowance. 

Third, even if a return to the 15-hour allowance was not so administratively 

complicated, it would still be the wrong approach.  The “general rule” when the 

Court vacates a regulation is “to vacate the new rule without reinstating the old 

rule.  This avoids any problem of the court overstepping its authority, and leaves it 

to the agency to craft the best replacement for its own rule.”  Small Refiner Lead 

Phase-Down Task Force v. U.S. EPA, 705 F.2d 506, 545 (D.C. Cir. 1983).  This 

approach is particularly appropriate here because a prohibition on demand 

response operation by emergency engines is the approach that is most consistent 

with the purpose of the Clean Air Act – to protect human health and air quality.  

CONCLUSION 

 For the foregoing reasons, the Court should deny the motions to stay the 

issuance of the mandate.   
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August 9, 2012 

 

 

Ms. Melanie King 

Air and Radiation Docket and Information Center 

Environmental Protection Agency 

1200 Pennsylvania Ave. NW.  

Washington, DC 20460 

 

Re: National Emission Standards for Hazardous Air Pollutants for Reciprocating Internal 

Combustion Engines, Docket No: EPA-HQ-OAR-2008-0708 

 

Dear Ms. King: 

 

 The Conservation Law Foundation (CLF) respectfully submits the following comments 

in response to the U.S. Environmental Protection Agency (EPA)’s Notice of Proposed 

Rulemaking (NOPR) regarding the proposed amendments to the National Emission Standards 

for Hazardous Air Pollutants (NESHAP) for Reciprocating Internal Combustion Engines 

(RICE).  CLF has significant concerns about the impacts of the proposed amendment’s 

expansion of the annual limits on diesel emergency engine participation in emergency demand 

response (DR) programs and its allowance of existing stationary source engines at area sources 

to be used for peak shaving and other non-emergency DR programs.  These provisions threaten 

to undermine the important public health benefits of the entire RICE NESHAP rule.  Clean, 

reliable DR programs are an integral component of a resilient power grid, and the rule, as 

proposed, threatens to dilute the benefits of DR by providing economic incentives for diesel 

back-up engines that have failed to install modern pollution controls. 

I. Introduction 
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CLF opposes the provisions of the proposed rulemaking that would allow emergency 

diesel RICE engines to increase their annual participation in emergency DR programs without 

meeting the RICE NESHAP emissions requirements.  CLF is a private, nonprofit membership 

organization dedicated to the protection of New England’s natural resources, particularly those 

threatened by emissions of toxic pollutants, and to the promotion of clean and efficient energy 

development.  CLF has a long history of advocating for energy efficiency improvements and 

reductions in harmful emissions from electricity generation.  Thus, while CLF strongly supports 

the efficiency opportunities provided by DR programs, CLF opposes EPA’s proposal to allow 

noncompliant “behind the meter” (BTM) diesel engines
1
 leeway to participate in emergency 

demand response programs without meeting the emissions limits required to protect the public 

health.  These proposed exemptions will undercut the clean energy purpose of the DR model.  

Furthermore, EPA has not performed an adequate assessment of the potential public health and 

environmental impacts in proposing these amendments, and any attempt to finalize this rule 

without conducting such an analysis would result in an arbitrary and capricious action by the 

agency. 

II. Comments 

CLF opposes the provisions of the proposed rule that would allow BTM diesel engines to 

participate in emergency DR programs up to 100 hours per year and, until 2017, in non-

                                                           

1
 “Behind-the-meter” (BTM) generators are installed on-site to provide backup energy to industrial users.  The 

proposed amendments would allow these generators to run and sell capacity without complying with emissions 

controls that are applicable to baseload generation (i.e., “in front of the meter” generation).  BTM generators 

participate in DR programs by contributing diesel-generated power to the electric grid.  This is distinct from “clean” 

DR, which emphasizes reductions in electricity consumption to achieve load curtailment. 
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emergency DR programs up to 50 hours per year, without meeting NESHAP requirements.
2
  

These amendments would result in increased emissions of hazardous air pollutants that would 

harm the public health and discourage investments in clean energy.  These risks are particularly 

indefensible due to the fact that EPA has drafted the proposed rules without quantitative data on 

the number of affected RICE units and their locations and frequency of use.  Furthermore, the 

only justification EPA has offered – that system reliability could be compromised – is 

contradicted by the record. 

a. The Expansion of Unregulated Diesel Emergency DR Generators Will Result in 

Increased Diesel Exhaust Emissions with Adverse Effects on the Public Health 

and Environment. 

 

i. Diesel Exhaust Poses Huge Dangers to the Public Health and 

Environment. 

 

The expansion of BTM diesel generation will cause an increase in harmful diesel exhaust 

emissions.  EPA and other governmental organizations have repeatedly confirmed the dangerous 

public health impacts of diesel exhaust.
3
  Most recently, the World Health Organization found 

that diesel fumes are carcinogenic, based on evidence that exposure to diesel exhaust leads to an 

increased risk of lung cancer.
4
  Diesel exhaust is hazardous to human health because it contains 

                                                           

2
 See National Emission Standards for Hazardous Air Pollutants for Reciprocating Internal Combustion Engines; 

New Source Performance Standards for Stationary Internal Combustion Engines, 77 Fed. Reg. 33,812, 33,813 

(proposed June 7, 2012) (to be codified at 40 C.F.R. pts. 60, 63). 
3
 See National Center for Environmental Assessment, Office of Research and Development, U.S. Environmental 

Protection Agency, Health Assessment Document for Diesel Exhaust 1-3 (May 2002);  National Institute for 

Occupational Safety and Health, Centers for Disease Control and Prevention, Carcinogenic Effects of Exposure to 

Diesel Exhaust, Current Intelligence Bulletin 50 (Aug. 1988); International Agency for Research on Cancer (IARC), 

World Health Organization, Diesel and Gasoline Engine Exhausts and Some Nitroarenes, IARC Monographs on the 

Evaluation of Carcinogenic Risks to Humans 46, 1989, at 153. 
4
 Press Release, International Agency for Research on Cancer, World Health Organization, IARC: Diesel Engine 

Exhaust Carcinogenic 1 (June 12, 2012), available at http://press.iarc.fr/pr213_E.pdf.  
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over 600 compounds or elements, including fine particulate matter (PM2.5) and nitrogen oxides 

(NOX), two substances EPA has found to cause adverse health and environmental effects.
5
   

The harmful impacts of fine particulate matter emissions can be substantial.  PM2.5 can 

penetrate deep into the lungs and enter the bloodstream, where it irritates lung tissue, exacerbates 

symptoms of asthma, emphysema, and chronic and acute bronchitis, and adversely impacts 

overall lung function.
6
  Once in the bloodstream, PM2.5 also contributes to heartbeat 

irregularities, heart attacks, and premature death in people with cardiovascular disease.
7
  The 

harmful impacts of PM2.5 occur in response to even slight, short-term increases in emissions.  

One study of short-term changes in PM2.5 concentrations found “evidence of positive 

associations between day-to-day variation in PM2.5 concentration and hospital admissions for all 

outcomes, except injuries.”
8
   

Increases in PM2.5 emissions also have a demonstrable effect on human mortality.  A 

study by the American Cancer Society found that every 10µg/m
3
 increase in PM2.5 was 

associated with a 4% increased risk of death for all natural cause mortality, a 6% increased risk 

of death for cardiopulmonary mortality, and an 8% increased risk of death for lung cancer 

mortality.
9
  As a result, reductions in PM2.5 are a crucial means to protect the public health and 

                                                           

5
 See National Emission Standards for Hazardous Air Pollutants for Stationary Reciprocating Internal Combustion 

Engines, 69 Fed. Reg. 33,474, 33,499 (June 14, 2004) (to be codified at 40 C.F.R. pt. 63); 73 Fed. Reg. 4136, 4139. 
6
 See id. 

7
 New England States for Coordinated Air Use Management (NESCAUM), Air Quality, Electricity, and Back-up 

Stationary Diesel Engines in the Northeast 26 (Aug. 2012). 
8
 Francesca Dominici et al., Fine Particulate Air Pollution and Hospital Admission for Cardiovascular and 

Respiratory Diseases, 295 JAMA 1127, 1130 (2006) (emphasis added). 
9
 C. Arden Pope III et al., Lung Cancer, Cardiopulmonary Mortality, and Long-term Exposure to Fine Particulate 

Air Pollution, 287 JAMA 1132, 1132 (Mar. 2002). 
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welfare.  In fact, a recent New England Journal of Medicine study found that “a reduction in 

exposure to ambient fine-particulate air pollution contributed to significant and measurable 

improvements in life expectancy in the United States.”
10

 

Ground level ozone, produced by NOX emissions, is similarly dangerous.  Ozone reacts 

with lung tissue, where it can cause long-term lung damage and reduced lung function.  Like 

PM2.5, ozone aggravates symptoms of emphysema, bronchitis, and asthma.
11

  It can also impair 

the respiratory system’s immune response.
12

  Ground level ozone has an especially harmful 

impact on high-risk populations, such as those with cardiovascular disease, diabetes, and 

pulmonary diseases.
13

  However, it can also affect perfectly healthy children and adults who are 

active outdoors during high ozone summer days.
14

  As with PM2.5 emissions, even short-term 

exposure to ground level ozone can have serious health impacts.  One multi-city study conducted 

over a 13-year period found that the 2-day cumulative effect of a 5ppb (.005ppm) increase in 

ozone resulted in measurable increases for hospital admissions for chronic obstructive 

pulmonary disease and pneumonia.
15

  In addition to hospital admissions, increases in short-term 

concentrations of ozone are also correlated with increased human mortality.
16

  

                                                           

10
 C. Arden Pope III et al., Fine Particulate Air Pollution and Life Expectancy in the United States, N. Eng. J. Med., 

Jan. 2009, at 360, 376. 
11

 See NESCAUM, at 27. 
12

 See id. 
13

 See id. 
14

 Diane R. Gold et al., Ambient Pollution and Heart Rate Variability, 101 Circulation 1267, 1267 (Mar. 2000).  
15

 Mercedes Medina-Ramón et al., The Effect of Ozone and PM10 on Hospital Admissions for Pneumonia and 

Chronic Obstructive Pulmonary Disease: A National Multicity Study, 163 Am. J. Epidemiology 579, 579 (2006).  
16

 Michelle L. Bell et al., Ozone and Short-term Mortality in 95 US Urban Communities, 1987-2000, 292 JAMA 

2372, 2374 (2004). 
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EPA is fully aware of the dangers of diesel exhaust emissions and the importance of 

reducing such emissions.  In its previous NESHAP rulemaking, EPA expressly acknowledged 

that fine particulate matter and ozone can lead to premature death, as well as increased hospital 

admissions and emergency room visits.
17

  EPA also acknowledged the significant adverse effects 

NOX and PM2.5 can have on the natural environment.  NOX contributes to acid rain, which causes 

damage to lakes and streams, as well as trees, crops, and buildings.
18

  PM2.5 causes haze that 

reduces visibility and similarly impacts soil, plants, and materials.
19

    

These environmental and public health impacts are the most severe in densely populated 

urban centers.  Diesel engines are often located near the ground level in compact areas, which 

intensifies public exposure to these harmful pollutants.
20

  Moreover, high electricity demand 

days (when emergency DR is most likely to be called) typically correlate with the highest 

temperature days, which are the most meteorologically conducive for ozone formation.
21

  As a 

result, “even if diesel engines operate relatively rarely and on only the highest electricity demand 

days, their emissions on those specific days can be relatively significant and occur at the worst 

possible times for air pollution,” particularly considering that even one day of increased 

emissions has a measurable effect on the public health.
22

 

                                                           

17
 See National Emission Standards for Hazardous Air Pollutants for Stationary Reciprocating Internal Combustion 

Engines, 69 Fed. Reg. 33,474, 33,499 (June 14, 2004) (to be codified at 40 C.F.R. pt. 63). 
18

 See id. 
19

 See id. 
20

 See NESCAUM, supra note 7, at ES-2; see also Garvin A. Heath et al., Intake fraction assessment of the air 

pollutant exposure implications of a shift toward distributed electricity generation, 40 Atmospheric Env’t 7164, 

7164 (Dec. 2006). 
21

 See id. 
22

 Id. 
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ii. EPA fails to appreciate the potential harmful effects of the proposed 

waiver. 

 

EPA has acknowledged the serious risks of unregulated diesel exhaust in the past, and 

took steps to mitigate these risks when it amended the NESHAP for RICE in 2010.
23

  However, 

the current proposed amendments seriously undercut the utility of EPA’s previous rulemaking.  

The primary purpose of the NESHAP standards is to promote the public welfare goals of the 

Clean Air Act by reducing air pollution in the energy sector.
24

  Thus, any exemptions from 

NESHAP should be based on clear evidence that the exemption will produce no negative impact 

on the public health and welfare.  EPA has failed to make such a showing in this case.  In fact, 

EPA fails to estimate even the number of engines that will be affected by the amendments, or 

specify their locations.
25

  These omissions indicate that EPA has not considered the impacts of 

diesel engines running in population-dense areas without pollution controls.  Moreover, EPA has 

failed to model the emissions increases produced by the peak shaving and emergency DR 

amendments.  This absence of any serious quantitative inquiry directly contravenes the NESHAP 

provisions of the Clean Air Act, which require EPA to consider “the quantity and location of 

emissions or reasonably anticipated emissions of hazardous air pollutants that each category or 

subcategory will emit” when determining NESHAP standards.
26

   

                                                           

23
 See 69 Fed. Reg. at 33,474. 

24
 See 42 U.S.C. § 7412 (e)(2) (directing EPA to consider “the known or anticipated adverse effects of such 

pollutants on public health and the environment” or subcategory will emit” when determining NESHAPS); see also 

42 U.S.C. § 7401(b)(1) (declaring purpose of Clean Air Act “to protect and enhance the quality of the Nation’s air 

resources so as to promote the public health and welfare and the productive capacity of its population”). 
25

 EPA notes in the preamble to this NOPR that, “EPA does not have specific information about the location for the 

stationary engines affected by this rule.”  77 Fed. Reg. at 33,831. 
26

 42 U.S.C. § 7412 (e)(2). 
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Instead, EPA assumes, without pointing to any evidence in the administrative record, that 

the peak shaving and emergency program amendments will have a negligible effect on 

emissions.  The preamble to the NOPR merely notes that the previous NESHAP rulemaking 

relied on an average operating time of 50 hours per year, which EPA did not expect would 

change under the new system.
27

  However, this fails to account for the likely increase in 

participation by BTM diesel generators that would result from these amendments.  The new 

waivers were proposed to allow previously ineligible diesel RICE engines to participate in 

emergency DR programs and receive the corresponding financial rewards.  It is therefore logical 

to assume that the new waivers would result in an increase in emergency DR program 

participation, thereby increasing harmful diesel emissions over the previously anticipated levels.   

In addition, the proposed rule rests on the assumption that the amendments would have 

minimal impacts because emergency DR is called upon so infrequently.
28

  However, as described 

above, the adverse effects of diesel exhaust occur in response to short-term exposure, and even 

brief activation of BTM generators can have a serious effect on local air quality.  In a recent 

report, the Northeast States for Coordinated Air Use Management (NESCAUM) monitored the 

local air quality impacts of a single diesel emergency generator in downtown Boston.
29

  The 

generator was activated for twenty minutes each Saturday for routine testing and maintenance.  

The monitoring revealed that this short-term usage resulted in a spike in area PM exceeding 100 

                                                           

27
 See 77 Fed. Reg. at 33,819. 

28
 See id. 

29
 NESCAUM, supra note 7, at 32. 
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µg/m
3
.
30

  The report concluded that this striking result demonstrated the substantial public health 

threat of exempt diesel BTM use in heavily populated areas.
31

  NESCAUM also noted that this 

confirmed other models and studies that indicate “the potential for PM2.5 increases at levels of 

concern for public health from backup diesel generators operating in peak demand response 

programs.”
32

   

The fact that even one BTM diesel engine can have measurable emissions effects should 

inform EPA’s final rulemaking, particularly considering the number of emergency units in use, 

and their predominant locations and hours of operation.  While EPA does not identify the 

number of BTM engines that will be affected by the proposed amendments, NESCAUM 

estimates that there are over 30,000 units currently in operation in the northeast United States 

with a combined capacity exceeding 10 gigawatts (GW).
33

  Because these engines can remain in 

place for decades, many were installed prior to emissions standards and lack emissions control 

technology.
34

  Furthermore, these engines are frequently placed closer to the ground and near 

densely populated areas.
35

  As a result, nearby populations are exposed to more concentrated 

diesel exhaust emissions than they would be if the emissions were generated from an electric 

                                                           

30
 See id. at 33. 

31
 See id. 

32
 Id. (citing A. Mirzakhalili, DNREC Division of Air Quality, Presentation to the Mid-Atlantic Distributed 

Resources Initiative Work Group: Air Quality Impacts of Diesel Generators Participating in Electricity Peak Shave 

and Demand Response Programs (June 8, 2012), available at http://sites.energetics.com/madri/pdfs/ 

Mirzakhalili_20120607.pdf.; Elisabeth A. Gilmore et al., Using Backup Generators for Meeting Peak Electricity 

Demand: A Sensitivity Analysis on Emissions Controls, Location, and Health Endpoints, 40 J. Air & Waste Mgmt. 

Ass’n 523 (2010); Elisabeth A. Gilmore et al., The Costs, Air Quality, and Human Health Effects of Meeting Peak 

Electricity Demand with Installed Backup Generators, 40 Envtl. Sci. & Tech. 6887 (2006)). 
33

 See NESCAUM, supra note 7, at ES-1. 
34

 See id. at ES-2. 
35

 See id. at ES-1. 
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generating unit with taller stacks.
36

  In addition to their placement, the unique timing of 

operations for emergency diesel RICE generators will result in especially harmful environmental 

effects.  DR resources are generally called to operate on the hottest days of the year, which are 

the days most likely to produce unhealthy levels of ozone.
37

   

Not only are there thousands of unregulated, uncontrolled engines already in operation, 

but these existing engines are likely to increase their hours of operation in the future.  EPA’s 

NOPR ignores the fact that DR is on an enormous upswing.  In New England alone, the cleared 

DR capacity has risen nearly fifty percent since the 2010-2011 forward capacity auction.
38

  In the 

most recent forward capacity auction, covering 2015-2016, the amount of cleared DR capacity 

reached 3,645 megawatts (MW).  This is equivalent to over 10% of the MW cleared for 

generating resources in New England for that period.
39

  This increase in DR capacity is 

particularly relevant to EPA’s proposed exemptions because the frequency of emergency 

demand response events is inextricably linked to the amount of demand response capacity 

cleared on the market.  That is, the more that DR capacity replaces generation capacity, the more 

frequently DR will be called upon.
40

  As a result, assumptions about DR usage based on historic 

                                                           

36
 See Garvin A. Heath et al., Intake fraction assessment of the air pollutant exposure implications of a shift toward 

distributed electricity generation, 40 Atmospheric Env’t 7164, 7164 (Dec. 2006); see also Environmental Defense, 

Smaller, Closer, Dirtier: Diesel Back-up Generators in California, available at 

http://www.environmentaldefense.org/documents/2272_BUGsreport.pdf.  
37

 See NESCAUM, supra note 7, at 26. 
38

 See ISO New England, Results of New England’s Forward Capacity Auction #1 (Jan. 11, 2010), available at 

http://www.iso-ne.com/markets/othrmkts_data/fcm/cal_results/ccp11/fca11/fca_1_totals_flow_diagram.pdf; ISO 

New England, Results of New England’s Forward Capacity Auction #6 (Apr. 6, 2012), available at http://www.iso-

ne.com/markets/othrmkts_data/ fcm/cal_results/ccp16/fca16/fca_6_totals_flow_diagram.pdf. 
39

 See id. 
40

 See Henry Yoshimura, ISO New England, New England Demand Response Resources: Present Observations and 

Future Challenges 12 (Feb. 17, 2008). 
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data are an improper basis for predicting the proposed rule’s effect on emissions, particularly in 

light of the rapid expansion of the DR market.  

These increases in harmful emissions, especially in high-density areas, might also make it 

difficult for states to reach the ozone National Ambient Air Quality Standard (NAAQS).  

Environmental agencies in multiple states have voiced this concern in response to both the 2010 

RICE NESHAP amendments and the ensuing reconsideration proceedings.  For example, in 

comments to EPA earlier this year, New Jersey’s Department of Environmental Protection 

stated, “to expand the allowable operating hours of uncontrolled emergency stationary RICE 

operating in a demand response mode from 15 hours to 60 hours would result in significant NOX 

emissions from upwind states on high ozone days and would impair New Jersey’s efforts to 

attain and maintain the ozone [NAAQS].”
41

  The Delaware Department of Natural Resources and 

Environmental Control had similar concerns about emissions impacts from upwind states.
42

  

These comments were in response to the previous 60 hour and 15 hour allowance proposals, 

respectively, and their concerns are only augmented by EPA’s decision to increase this 

allowance to 100 hours per year. 

iii. Demand Response programs can be beneficial to the environment and the 

public health; however, BTM diesel DR does not contribute to these 

benefits. 

 

In their Petition for Reconsideration of the 2010 RICE NESHAP amendments 

(“Reconsideration Petition”), DR Providers assert that BTM diesel generation is environmentally 

                                                           

41
 New Jersey Department of Environmental Protection, Comments to U.S. EPA re: Proposed Settlement Agreement 

on RICE NESHAP, EPA Docket No. EPA-HQ-OGC-2011-1030 (Feb. 3, 2012).  
42

 See Petition of Reconsideration of Delaware Department of Natural Resources and Environmental Control, EPA 

Docket No. EPA-HQ-OAR-2008-0708-0400 (Apr. 30, 2010). 
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beneficial as a component of a DR program.
43

  This assertion is misleading in several respects.  

While CLF acknowledges and supports the environmental potential of DR programs, DR is most 

beneficial where it offsets high energy demand with load curtailment and emission-controlled 

on-site generation.  In fact, EPA explains that these alternatives are far superior to BTM diesel 

DR.
44

  By contrast, BTM diesel DR meets high demand with dirty, unregulated generation, and 

thus actually offsets the environmental benefit of DR, rather than enhancing it.  Older diesel 

generators, installed prior to national emission standards, may have emissions rates of NOX 

greater than ten times the NOX emissions rates of some coal-fired baseload plants.
45 

 Thus, the 

use of unregulated BTM diesel DR severely diminishes the beneficial potential of DR programs. 

The DR Providers’ Reconsideration Petition cites a 2003 report
46

 for the proposition that 

DR can produce net air quality benefits even when it is assumed that all DR is produced by 

diesel-fired generators.  However, EPA should not rely upon this study as a basis for the 

proposed amendments.  The nearly ten-year-old study models emissions effects in New England 

based on a hypothetical model of 500 MW of DR capacity; as detailed above, this capacity 

amount is so small compared to the current DR levels that it is no longer useful.
47

  In addition, 

                                                           

43
 See Petition for Reconsideration of CPower, Inc, EnergyConnect, Inc., EnerNOC, Inc., and Innoventive Power, 

LLC at 5, RIN 2060-AP36, EPA Docket No. OAR-2008-0708 (May 27, 2010) (hereinafter “DR Providers’ 

Reconsideration Petition”) 
44

 77 Fed. Reg. 33,828: “Alternative approaches include reductions or shifts in energy use, electricity storage, 

distribution automation, microgrids, natural gas fired combustion turbines, and grid connected distributed 

generation, including non-emergency engines and combined heat and power.  Many of these approaches can provide 

additional benefits such as additional energy efficiency, lower costs, shorter electricity outage times, and better 

integration of renewable energy generation into the electricity grid.” 

 
45

 NESCAUM, supra note 7, at ES-2. 
46

 See Geoff Keith et al., Modeling Demand Response and Air Emissions in New England (Aug. 2003). 
47

 See id. at 6. 
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the DR providers’ assertions mask two important considerations.  First, while it is true that even 

diesel-fired DR generation may produce a net decrease in criteria pollutants, diesel-fired 

generation produced a significant reduction in the NOX benefits produced by DR.
48

  Even more 

troubling, expansive use of diesel-fired engines produces an increase in toxic emissions, 

especially fine particulates and polycyclic aromatic hydrocarbons, which, the study notes, “pose 

the greatest health threats.”
49

  The study specifically notes that “to understand the risks posed by 

[emissions increases,] one would need to study the locations of the IC generators relative to 

populated areas.”
50

  This reemphasizes the danger of BTM diesel engines, which are typically 

located in heavily populated areas.  It also demonstrates the need for greater certainty regarding 

the location of the affected units than EPA provides in its NOPR.   

In sum, the expanded use of BTM diesel generation without pollution controls in DR 

programs has the potential to gut the primary environmental benefits of DR programs.  It could 

also result in an increase in harmful inhalation of diesel exhaust emissions and corresponding 

adverse effects on the public health and welfare.  EPA’s NOPR fails to seriously consider any of 

these factors or risks, and EPA has even acknowledged that it lacks solid information on the 

specifics of emergency DR program operation.  For this reason, CLF recommends that the 

exemptions be omitted from the final rule due to their potentially harmful effects on the public 

health.  In addition, CLF urges EPA to acquire additional information on the potential emissions 

effects of these waivers before promulgating any changes to the 2010 NESHAP rules.  

                                                           

48
 See id. at 13. 

49
 Id. 

50
 Id. 
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b. The Proposed Amendments Undercut the Efficiency Purpose of Demand 

Response Programs. 

 

CLF strongly supports DR programs as an important component in New England’s clean 

energy future; however, these programs are most effective and beneficial when they rely upon 

load curtailment and clean distributed resources.  These proposed amendments threaten to 

diminish the benefits of these programs. According to ISO New England (ISO-NE), the 

independent system operator (ISO) that serves the six New England states, “[e]nabling demand 

response resources to participate in wholesale markets enhances competition and market 

efficiency.”
51

  However, the BTM generation allowed by these amendments – both within peak 

shaving and emergency DR response programs – actually undercuts the efficiency benefits of 

DR, which aims to achieve load curtailment through conservation and reduced consumption.
52

  

While emergency DR programs can provide important reliability enhancements, neither 

DR Providers nor EPA adequately explain why BTM generators participating in emergency DR 

should be exempt from emissions controls.  They do not provide evidence to support the 

underlying assumption that it would be prohibitively expensive for BTM generators to install 

pollution controls to meet compliance requirements to participate in emergency DR programs.  

Emission control technologies are currently available that can reduce PM and NOx emissions 

from diesel RICE cost-effectively.  Recent rulemakings have spurred development of new 

                                                           

51
 Yoshimura, supra note 37, at 14. 

52
 See 18 C.F.R. § 35.28(b)(4) (2011) (Federal Energy Regulation Commission regulations defining DR as “a 

reduction in the consumption of electric energy by customers from their expected consumption in response to an 

increase in the price of electric energy or to incentive payments designed to induce lower consumption of electric 

energy”).   
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technology that can reduce diesel PM emissions by up to 90 percent.
53

  A recent study found that 

diesel DR generators with pollution controls installed for PM and NOx are more cost-effective 

for meeting peak electricity demand than a peaking plant.
54

  Thus, BTM generators can 

participate in emergency DR programs by investing in emissions control equipment like any 

other wholesale market participants.  The only result of the waiver is to allow BTM generators to 

reap the financial rewards of DR without incurring emissions control costs. 

In fact, EPA’s proposed rule entirely overlooks the fact that even emergency DR 

programs are actually financial programs, and that the compensation for participating in DR 

programs can be substantial.  In New England, the annual capacity market revenue for one MW 

at a backup generator can reach as much as $80,000/year.
55

  An analysis of recent ISO-NE 

compensation for backup generation reveals that an average backup generator may earn over 

$130,000 per MW in capacity market revenue from 2012 to 2016.
56

  Furthermore, requiring 

NESHAP controls on emergency DR participants would lead to additional financial 

opportunities, because once DR generators have installed the necessary pollution controls, they 

would be qualified to seek expanded financial benefits through peak shaving and non-emergency 

DR programs.  This indicates that diesel engine owners would still have adequate financial 

incentives to participate in emergency DR programs even with the required pollution controls.  

                                                           

53
 NESCAUM, supra note 7, at 32. 

54
 Elisabeth A. Gilmore et al., Using Backup Generators for Meeting Peak Electricity Demand: A Sensitivity 

Analysis on Emission Controls, Location, and Health Endpoints, 60 J. Air & Waste Mgmt. Ass’n 523, 530 (May 

2010). 
55

 NESCAUM, supra note 7, at 13. 
56

 Id. at 18. 
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At the very least, EPA should have demonstrated that this exemption is necessary to ensure 

participation, which it has not done. 

This exemption for BTM diesel engines would distort the market by providing a de facto 

subsidy for dirty diesel generators.  A waiver for BTM generators would not decrease overall 

energy usage – instead, BTM generation exempt from pollution controls would replace existing 

generation subject to such controls.  Because compliance and emissions control costs would not 

be incorporated into the costs of participating in the emergency DR programs, the DR from 

unregulated RICE units would become artificially inexpensive.  This would undercut the 

efficiency advantages of DR programs, not only by increasing harmful diesel emissions, but also 

by discouraging investments in emissions-controlled generation.  As an independent market 

monitor for PJM Interconnection, LLC (PJM), the ISO responsible for operating the electric grid 

for the mid-Atlantic states, noted in a comment to EPA, this could “reduce the ability of other 

generating units to pay for environmental upgrades based on EPA requirements.”
57

 

In addition to discouraging emissions control improvements to existing equipment, these 

artificially low prices could also curtail investments in clean energy development.  Currently, 

clean energy programs do not need to pay for pollution controls, which gives them an advantage 

over dirtier energy producers that typically incur pollution control and compliance costs.  By 

exempting diesel RICE from pollution controls, the proposed amendments eliminate this 

advantage, and may reduce the incentive to invest in clean energy alternatives.   

                                                           

57
 Monitoring Analytics, LLC, Comments of the Independent Market Monitor for PJM, Docket No. EPA-HQ-OGC-

2011-1030-0050 (Feb. 16, 2012). 
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Thus, while DR can be an important element of clean energy planning, CLF opposes the 

RICE NESHAP amendments regarding peak shaving and emergency DR because they 

counteract the efficiency goals of DR programs.  CLF views DR as an opportunity to promote 

efficient energy curtailment and clean distributed generation, while these amendments would 

allow DR to come from dirty, noncompliant generators and reduce incentives to invest in 

emissions control improvements and clean energy development. 

c. The Proposed Amendments are Unnecessary to Protect Grid Reliability, and are 

Not Worth their Potentially Adverse Effects. 

 

Finally, EPA has not identified the reliability constraints necessary to justify these 

adverse effects on the public health, the environment, energy efficiency and the markets.  BTM 

diesel engines do not provide any special reliability benefits that validate the application of 

relaxed environmental standards.  DR Providers’ Reconsideration Petition justifies the expanded 

annual hours of operation as environmentally preferable to wholesale blackouts.
58

  However, the 

Reconsideration Petition and the NOPR do not provide evidence to indicate that blackouts are an 

actual risk of requiring emergency DR participants to install pollution controls.  Rather, electric 

system reliability is maintained through long-term planning – in New England, for example, DR 

capacity is secured several years in advance.  ISO-NE has already concluded its capacity auction 

for 2015-2016.
59

  Furthermore, this capacity market is already competitive.  In the most recent 

auction, the number of qualified resources entering the auction far exceeded the number of MW 

                                                           

58
 DR Providers’ Reconsideration Petition, supra note 40, at 4. 

59
 See Results of New England’s Forward Capacity Auction #6, supra note 8. 
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needed for the grid.
60

  The reliability shortcomings are simply not there.  Moreover, as detailed 

above, providing this subsidy to BTM generators in the name of reliability will actually undercut 

the efficiency goals of this competitive process. 

EPA also references reliability considerations as its impetus for including the five-year 

exemption for peak shaving participation, to provide an additional resource for maintaining 

reliability while facilities are coming into compliance with the NESHAP From Coal and Oil-

Fired Electric Utility Steam Generating Units.
61

  However, EPA also expressly notes that it does 

not anticipate any reliability problems to result from this new NESHAP rule.  Thus, its current 

justification for including the waiver for peak shaving – a financial, non-emergency program – is 

insufficient. 

Furthermore, even if reliability was a concern, the 100 hour allowance in the proposed 

rule is simply unnecessary to encourage participation in emergency DR programs.  The DR 

Providers’ Reconsideration Petition implies that several ISO Tariffs require that emergency 

engines be available for a minimum of 60 hours per year in order to participate in emergency DR 

programs.
62

  In its proposed rulemaking, EPA uses this assertion to justify expanding the 

allowance for emergency engine operation dramatically, from 15 hours per year to 100 hours per 

year.
63

  In support of this increase, DR Providers and EPA particularly rely on the supposed 60-

hour minimum in PJM’s FERC Tariff.  However, PJM’s FERC Tariff does not actually require 

DR providers to be available for 60 hours per year to participate in its emergency DR program.  

                                                           

60
 See id. 

61
 77 Fed. Reg. 33,812, at 33,818. 

62
 See DR Providers’ Reconsideration Petition, supra note 30, at 8-10. 

63
 See 77 Fed. Reg. at 33,816-17. 
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In fact, PJM requires only that emergency DR participants (1) be capable of reducing at least 100 

kW of load and (2) be capable of receiving PJM notification to participate during emergency 

conditions.
64

  The oft-quoted 60 hour minimum availability requirement actually applies to 

generators that wish to participate in PJM’s capacity markets.
65

  Moreover, as the 

Reconsideration Petition concedes, ISO-NE’s FERC Tariff imposes no minimum availability 

requirement for participation in the emergency DR program.
66

  Thus, EPA’s primary justification 

for the proposed amendments – that they are required by the Tariffs – is actually unfounded. 

Finally, even if there was a 60 hour minimum availability requirement, the 100 hour 

waiver in this proposed rulemaking is not a necessary component of any emergency DR 

program.  Emergency RICE generators are eligible to participate in emergency DR programs so 

long as they meet the RICE NESHAP emissions controls.  Moreover, the RICE NESHAP 

regulations already contain a provision that imposes “no time limit on the use of emergency 

stationary RICE in emergency situations.”
67

  Thus, the only result of the proposed waiver is to 

allow BTM diesel engines to receive compensation for emergency DR participation without 

incurring the costs of pollution controls that are imposed on other electricity generators.  As 

stated above, this provides an unjustified financial advantage to a dangerous class of old, 

                                                           

64
 PJM Tariff, Emergency Load Response Program at page 1687, available at http://pjm.com/documents/~/  

media/documents/agreements/tariff.ashx; see also DR Providers’ Reconsideration Petition, supra note 30, at 

Attachment 4 (attaching earlier version of the same tariff provision). 
65

 See PJM RAA, Rate Schedule FERC No. 44, Schedule 6 (setting forth qualification requirements for resources to 

participate in capacity markets), available at http://pjm.com/documents/~/ media/documents/agreements/raa.ashx; 

see also DR Providers’ Reconsideration Petition, supra note 30, at Attachment 5 (attaching earlier version of 

Schedule 6 of the PJM RAA). 
66

 See DR Providers’ Reconsideration Petition, supra note 30, at 11 (citing ISO New England, Inc., Transmission, 

Markets and Services Tariff FERC Electric Tariff No. 3, Appendix E, effective Feb. 1, 2005). 
67

 40 C.F.R. § 63.6640. 
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unregulated engines, with potentially disastrous effects for the environment and public health.  

Therefore, for both the peak shaving and emergency DR exemptions, EPA has not provided 

evidence of the reliability concerns necessary to justify the expansion of unregulated BTM diesel 

generation. 

III. Conclusion 

EPA’s proposed allowances for unregulated BTM diesel engines will cause adverse air 

quality and energy efficiency impacts that are unsupported by grid reliability concerns.  Instead, 

EPA should require that BTM diesel generators meet the same pollution control requirements as 

any economic DR participant.  Moreover, before amending a rule of this nature, EPA must 

determine how many sources will be affected by the rule and how often, and provide an in-depth 

assessment of the environmental impacts of its decision. 

CLF appreciates the Agency’s consideration of these comments. 

 

Respectfully submitted,   

 

 
 

Shanna Cleveland, Staff Attorney  

Rachel Clark, Legal Intern   

scleveland@clf.org    
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Summary 

 

The American Lung Association appreciates this opportunity to comment on EPA’s proposed 

amendments to the National Emission Standards for Hazardous Air Pollutants (NESHAP) for stationary 

reciprocating internal combustion engines (RICE).  Specifically, we oppose the proposed amendment 

allowing greater operating hours for RICE or diesel backup generators (BUGs) participating in demand-

response programs.  

 

The American Lung Association opposes changes in the proposed rule that allow the use of BUGs for 

anything other than true emergencies. The EPA’s proposed rule will encourage the use of backup 

generators, including uncontrolled generators, as routine suppliers of power to the electric grid, 

supplanting the use of cleaner sources of energy and creating a loophole for backup generators that will 

displace the deployment of cleaner, low-, and non-emitting resources.   

 

The expanded non-emergency use of such generators will contribute emissions that will likely increase 

ozone and particulate matter levels and make it harder for communities to meet national air quality 

standards. Furthermore, such use of these generators threatens communities already disproportionately 

burdened by air pollution.   

 

Background 

 

In 2010, EPA adopted its first national emission standards for several classes of generators, including 

some primarily classified as emergency backup engines, or BUGs.  Hospitals, office buildings, industrial 

and natural gas and petroleum extraction have historically used these backup generators to ensure 

reliable electricity in case of a temporary loss of power from the grid.  Scheduled to take effect in 2013, 

EPA’s emission standards would cover many previously unregulated BUGs at a variety of sources.  

 

Unfortunately, EPA is proposing to revise their 2010 final rule to open the door to exempt these BUGs 

from having to clean up their emissions.  Some owners of the BUGs have begun participating in the 

emerging demand response market in exchange for financial compensation.  In this demand response 

market, the owners of BUGs can operate these units during non-emergency periods to provide power 

to the grid, displacing true demand reductions.  Corporations that have historically sought to ensure 

backup generation in the event of a loss of grid electricity have recently begun to see these BUGs as 

revenue generators by allowing them to in effect sell power to the grid.   

 

The EPA’s proposed rule would encourage that transition of the BUGs from functioning as on-site 

emergency power supplier to peak power supplier to the grid.  As EPA notes in the proposal, most 

BUGs operate approximately 1 to 2 hours per month. EPA cites the analysis by the California Air 

Resources Board that found the average yearly use in that state is 31 hours over a three-year period, 
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with most of those hours being maintenance and testing.1  Under the final rule, these emergency BUGs 

could operate up to 15 hours per year in the demand response market, functioning as electricity grid 

sources without having to meet emissions standards.   

 

However, the EPA proposes to increase the exemption from emission standards for these BUGs from 

15 to 100 hours per year when used in demand response and when used more broadly, such as in “peak 

shaving.”  Although designated in the rule as “emergency” demand response, the rule’s language 

highlights that these other uses are not emergencies.  The proposed rule maintains the final rule’s 

provision that in a true emergency, when no other sources of power are available, there is no time limit 

on the use of these uncontrolled units.   

 

 

Diesel Backup Generator Participation in Demand Response Programs 

 

As we noted in our previous comments on the proposed consent decree, many stakeholders support 

the use of “demand response” to meet the needs for electricity. Used properly, demand response 

reduces energy use and may increase market efficiency and system reliability while reducing costs.  In 

these programs, customers can reduce load either by actually reducing on-site power consumption (e.g., 

temporarily shutting down manufacturing production lines or reducing air conditioner use during times 

of peak electricity demand) or by enlisting other power sources to provide electricity that would 

otherwise be purchased from the grid.   

 

Both reducing consumption and adding sources can solve the problem of having enough electricity, but 

each strategy has different health and environmental impacts.  All too often, units used to generate 

additional power in demand response strategies are dirty, diesel BUGs, instead of cleaner alternatives 

such as solar panels.  Using BUGs avoids having to reduce total consumption, so electrical demand is 

often met by using BUGs, not conservation.  Because BUGs are often old, dirty diesel engines, the use 

of BUGs can increase emissions even as other grid sources are cleaning up.  

 

Furthermore, policies affecting demand response strategy have shifted to increase the incentives to use 

BUGs. Participants in competitive markets receive incentive payments to make their BUGs available to 

reduce load. Some demand response providers encourage customers to operate existing BUG units as 

demand response generation resources rather than in the limited emergency situations for which they 

were originally intended. As a result, these resources are competing directly with other types of demand 

response resources as well as cleaner supply side generation resources for the opportunity to earn 

revenues (NESCAUM, 2012). This is not an “emergency” use of those engines, but an economic use.     

 

                                                
1
 However, it should be noted that BUGs are precluded from participating in demand response programs in 

California; thus, this estimate is likely not relevant to other regions where this is allowed. 
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Unfortunately, little is known about the extent of the use of backup generators in demand response 

programs. This lack of information makes it difficult to evaluate the true air quality and health 

implications of the proposed rule.  For example, a recent report by the Northeast States for 

Coordinated Air Use Management (NESCAUM) identifies the following problem:   

 

What is sorely lacking is an inventory of the resources that are enrolled in or operate under 

demand response programs, including characteristics such as generator size, installation year, 

fuel type, emissions rates or controls, and run time. Without this information, air quality 

planners cannot reasonably assess the air quality impacts of these resources’ participation in 

demand response programs. Older diesel generators, installed prior to national engine emission 

standards, could have emission rates of NOx as high as 40 pounds per megawatt-hour 

(lb/MWh), greater than ten times the NOx emission rates of well-controlled coal-fired power 

plants (NESCAUM, 2012). 

 

 

Health Effects of Diesel Exhaust 

 

Although EPA has made great strides in reducing sulfur content of diesel fuel and requiring new engines 

to meet more protective emissions standards, serious health risks remain, especially for older engines 

and engines that do not use ultralow sulfur fuels. Discussed below are some of the risks to public health. 

 

Diesel Emissions 

The International Agency for Research on Cancer concluded in June 2012 that diesel exhaust causes 

lung cancer and was associated with an increased risk of bladder cancer. (IARC Press Release 2012). 

Acute exposure to diesel exhaust has been associated with serious cardiovascular harm including 

increased risk of cardiovascular disease, ischemic heart disease and heart attack, as well as premature 

death. (Krivoshto et al., 2008). Acute or chronic exposure to diesel exhaust is associated with worsened 

asthma and chronic obstructive pulmonary disease, as well as increased risk for development of asthma. 

(Proitetti et al., 2003; Takizawa 2004; Holgate et al., 2003)  Evidence exists that the damage to the lungs 

from diesel exhaust increases the risk of developing bacterial and viral bronchitis and pneumonia (Seigel 

et al., 2004; Krivoshto et al., 2008). Other studies have found links to hypertension, neurotoxicity, and 

perinatal health and infertility (Krivoshto et al, 2008).  

 

Carbon Monoxide 

Carbon monoxide causes a range of harmful effects, including, and particularly, those from 

cardiovascular effects.  Carbon monoxide causes premature death and cardiovascular harm, particularly 

observed in increased hospital admissions and emergency department visits for ischemic heart disease, 

myocardial infarction, congestive heart failure and cardiovascular diseases as a whole. Multiple, large 

epidemiological studies have found strong associations with exposure to CO and serious, documented 

respiratory health endpoints, including hospital admissions and emergency room visits.  (EPA, 2010). 
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Fine Particulate Matter (PM2.5) 

Reductions in diesel emissions through requiring the cleanup of BUGs and RICE would provide a crucial 

collateral benefit: reduction in fine particulate matter.  PM2.5 is made up of microscopic particles, 

including aerosols, which can bypass the body’s natural defenses and lodge deep within the lungs (EPA, 

2004, 2009).  Fine particles elevate risk of heart attacks and strokes (Dominici et al., 2002; Hong et al., 

2002; Franklin et al., 2007; D’Ippoliti et al., 2003; Miller et al., 2007); stunt lung function and 

development (Gauderman et al., 2002; Gauderman et al., 2004); inflame and damage lung tissue and 

airways (Ghio et al., 2000; Churg et al., 2003); increase hospital visits for respiratory and cardiovascular 

problems (Dominici et al., 2006; Tsai et al., 2003); and aggravate asthma attacks (Lin M et al., 2002; 

Norris et al., 1999; Tolbert et al., 2000; Slaughter et al., 2003; Lin S et al., 2002).  The evidence shows 

that PM 2.5 causes cardiovascular harm and is likely to cause respiratory harm.  More seriously, PM2.5 can 

cause premature death from lung cancer and cardiovascular effects and is likely to cause death from 

respiratory effects as well (Pope et al., 2002; Pope et al., 2004). 

 

The most vulnerable populations, including children, teens, senior citizens, people with low incomes and 

people with chronic lung disease, such as asthma, chronic bronchitis, and emphysema, are at risk of 

being sickened by fine particulate matter.  People with diabetes, heart disease, high blood pressure, 

coronary artery disease, and congestive heart failure, are also at risk (EPA, 2004, 2009b). The evidence 

suggests that long-term exposure to PM2.5causes reproductive and developmental effects as well as 

cancer, mutagenicity and genotoxicity (EPA, 2009). 

 

Nitrogen Oxides (NOx) 

Nitrogen oxides (NOx) are a class of gaseous air pollutants composed of nitrogen and oxygen emitted in 

diesel exhaust.   The pollutant can inflame the airways and reduce lung function, worsened cough and 

wheezing, increase asthma attacks and hospital visits; and increase risk of respiratory infection (EPA, 

2008).  EPA’s own review of the science found that exposure to NOx can increase the risk of 

hospitalization by up to 20 percent (EPA, 2008). Nitrogen oxides are also precursors to nitrates (NO3) 

which also are recognized as aerosolized fine particulate matter (PM 2.5) and discussed below.  (EPA 

2009) 

 

Volatile Organic Hazardous Air Pollutants 

Volatile organic hazardous air pollutants are specific toxic gases that react easily with other gases and 

particles. These take in a host of carcinogens and other toxins.  According to the EPA’s own assessment 

of the health effects of diesel exhaust, many hydrocarbon components of diesel exhaust include organic 

hazardous air pollutants that most harm human health: formaldehyde, benzene, 1-3 butadiene, toluene, 

acrolein, dioxin, and PAHs. (EPA, 2002).  

 

Many of these toxic air pollutants can cause cancer, but they can also irritate the eyes, skin, and 

respiratory tract, impair lung function, and affect vital organs.  Benzene and formaldehyde are recognized 
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as known human carcinogens (HHS, 2011).  Long-term exposures to benzene can cause leukemia, a 

blood cancer, and other blood disorders such as anemia and depressed lymphocyte count in blood.  

Exposure to formaldehyde can also cause chronic bronchitis and nasal epithelial lesions. A recent review 

of the research found evidence that formaldehyde may increase the risk of asthma, particularly in the 

young (McGwin et al. 2010).  Non-cancer effects associated with exposure to these organics range from 

irritation of the skin, eyes, nose, throat, and respiratory tract, and dizziness, nausea, and vomiting.  

These compounds can also cause difficulty in breathing, impaired lung function and respiratory 

symptoms, damage to the liver and kidneys, and stomach discomfort.  They may also cause 

developmental disorders, adverse effects to the nervous system, impairment of memory and 

neurological function, and slow response to visual stimuli.  These pollutants can also affect hearing, 

speech, vision, and motor coordination (ATSDR, 1999, 2000, 2007).   

 

Volatile Organic Compounds as Precursors to Ozone (O3) 

As noted above, many volatile organic compounds (VOCs) are hazardous air pollutants. However, 

VOCs are also precursors to the secondary formation of ozone when they react with nitrogen oxides 

(NOx) in the presence of sunlight.  By reducing emissions of VOCs, the stronger final 2010 standard 

would indirectly reduce the amount of secondary ozone formed in the air, human exposure to ozone, 

and the incidence of ozone-related health effects.   

 

Ozone is a colorless, odorless gas that reacts chemically (“oxidizes”) with internal body tissues, such as 

those in the lung. Some have described the inflammation that ozone causes in the airways as similar to a 

“sunburn” on the lungs. It acts as a powerful respiratory irritant at the levels frequently found across the 

nation during the summer months. Breathing ozone may lead to shortness of breath and chest pain 

(Horstman et al., 1990; McDonnell et al., 1999), wheezing and coughing (Triche et al., 2006); 

inflammation of the lung lining (Mudway and Kelly, 2004); increased risk of asthma attacks (Mortimer et 

al., 2002), increased susceptibility to respiratory infections (Hollingsworth et al., 2007), and need for 

medical treatment and for hospitalization for people with lung diseases, such as asthma or chronic 

obstructive pulmonary disease (COPD) (EPA, 2006; Lin et al., 2008); and premature death (Bell et al., 

2005; Levy et al., 2005; Ito et al., 2005; NRC, 2008).  

 

The most vulnerable individuals, including children, teens, senior citizens, people who exercise or work 

outdoors, and people with chronic lung diseases like asthma, COPD, and emphysema, are most in 

danger of being sickened by ozone (Peters, 1999; Delfino et al., 1998; Gauderman et al., 2002; Lin S et 

al., 2002; Gent et al., 2003; Desqueyroux et al., 2003; Lin et al., 2008).  So-called “responders,” 

otherwise healthy individuals who experience health effects at lower levels of exposure than the average 

person, are also susceptible to ozone (Devlin, 1993).  Children who grow up in areas of high ozone 

pollution may never develop their full lung capacity as adults.  That can put them at greater risk of lung 

disease throughout their lives (Kunzli et al., 1997). 
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Populations at risk 

 

As we mentioned above, many population groups face higher risk from air pollution, particularly 

children, seniors, people who suffer from respiratory or cardiovascular diseases or diabetics. In addition, 

people who have low incomes or who work or exercise outdoors face higher risk.   

  

Children face quite different risks from air pollutants than adults.  The lungs and their alveoli are not 

fully grown until children become adults (Dietert et al., 2000).  Biological defenses that help adults fight 

off infections are still developing in young bodies (WHO, 2005).  Furthermore, children don’t behave 

like adults, and their behavior also affects their vulnerability. They are outside for longer periods and are 

usually more active when outdoors. Consequently, they inhale more polluted outdoor air than adults 

typically do (AAP 2004). 

Toxic substances may put children more at risk than adults. For example, the California Environmental 

Protection Agency explored improved methodologies to determine susceptibility to carcinogens in utero 

and childhood after finding in 2001 that the existing approaches did not adequately reflect the risks to 

children. Their subsequent research found that the children generally display greater sensitivity to 

environmental carcinogens than did adults (OEHHA 2009). They recommended a more protective 

adjustment to risk assessments to reflect that greater risk.  We urge EPA to examine and use the most 

current research on these and other cumulative impacts for children and adults as ample warning against 

encouraging the increased use of uncontrolled BUGs.    

 

Communities of color and poorer people also appear to face higher risk, underscoring the need to 

properly assess harm to them. Research indicates that minorities live in greater concentrations both in 

areas that do not meet federal air quality standards and in areas with above average numbers of air-

polluting facilities (NAS, 1999).  Both African Americans and Hispanics have been found to be more 

likely than Caucasians to live in areas with high levels of air toxics (Morello-Frosch and Lopez, 2006). 

 A 2002 analysis of data from the inventory of nearly 4,000 BUGs in California found that most 

were clustered in urban areas, and within urban areas, they were located where populations 

were the densest.  The populations living within the zone of highest risk for highest risk of 

exposure to carcinogens were “more likely to be low income, elderly and of a racial minority” 

(Ryan et al, 2002).  

 A study in Maryland found that the risk of cancer related to air toxics was greatest in areas with 

the largest African American population proportions and lowest among those with the smallest 

African American population proportions. In addition, the estimated cancer risk decreased for 

every 10 percent increase in the percentage of Caucasians living in an area. Having a low income 

also increased the risk among African Americans more so than among Caucasians (Apelberg BJ 

et al., 2005).  
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 In Houston, home to one of the world’s largest petrochemical complexes (one of the primary 

industrial sectors using BUGs), researchers found that the risk of cancer in an area increased 

along with the proportion of the population that was Hispanic and as measures of social 

disadvantage increased (Linder et al., 2008). 

 Socioeconomic position has been more consistently associated with greater harm from air 

pollution. Recent studies show evidence of that link. Low socioeconomic status consistently 

increased the risk of premature death from fine particle pollution among 13.2 million Medicare 

recipients studied in the largest examination of mortality associated with particulate matter 

levels nationwide (Zeger et al., 2008). 

 

Emissions Impacts 

 

Given the wide range of health threats associated with exposure to emissions from uncontrolled diesel 

BUGs, the Lung Association is concerned that EPA has not adequately analyzed the public health impacts 

of relaxing hazardous air pollutant standards for BUGs participating in demand response programs.  

Limited data exist on the number, type, and emissions of uncontrolled RICE engines in operation, 

including those used in DR programs.  As we expressed in our comments on the proposed settlement 

agreement, we continue to urge EPA to conduct a survey of all RICE units and to collect basic data, 

including emissions and emission controls, if any, sufficient to properly estimate the impacts of this 

proposal.   

 

The Lung Association is also concerned that EPA has not considered the amount of additional 

uncontrolled generation that would be built or drawn into these programs in the future if this proposed 

rule were to be finalized.  Of particular concern, EPA’s “Summary of Reductions for Existing Stationary 

RICE” has not been updated to reflect a maximum runtime of 100 hours per year as provided for in the 

proposed revision.  The proposal appears to be based on the assumption that only a small component of 

these engines will used in demand response or that they will be rarely deployed. However, by creating a 

special exemption from both hazardous air pollutant and new source standards, EPA is providing a 

competitive advantage for diesel BUGs and should thus anticipate more units being deployed, 

particularly in competitive markets.  As such, EPA should also conduct a comprehensive study of the 

environmental implications of allowing increased operation of existing resources as well as the health 

implications associated with the potential increased deployment of additional existing or new 

generators.  Access to this information is critical in a comprehensive determination regarding the health 

and air emissions implications of the rule.   

 

It should also be noted that many of these uncontrolled diesel BUGs, for which this exemption is being 

proposed, can be fitted with controls to comply with existing environmental standards or replaced with 
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modern and controlled units.  Increased use of these uncontrolled engines may also hinder areas from 

maintaining or achieving national ambient air quality standards.   

 

The Lung Association urges EPA to take the following steps before finalizing this revision to the rule: 

 

 Conduct a survey of all RICE units, in cooperation with the relevant Independent System 

Operation/Regional Transmission Organizations, and collect basic data, including emissions and 

emission controls, if any, sufficient to properly estimate the impacts of this proposal; and  

 Conduct a comprehensive study of the public health and environmental implications of allowing 

increased operation of existing backup generators and engines as well as the public health and 

environmental implications associated with the potential increased deployment of additional 

resources. 

 

The EPA needs this information to adequately assess the air quality impacts associated with any such 

exemption for such generators operating in demand response programs.   

 

Conclusion 

 

While the Lung Association recognizes the need for emergency back-up generation, we cannot support 

regulations that increase the nation’s reliance on high-emitting, uncontrolled generators to power the 

larger grid. To be clear: We want hospitals to be able to run generators when the power goes out and 

we want industrial facilities to run water pumps when there is a fire. However, the continued use of high 

emitting diesel generators is not required to accomplish those goals, nor should those generators be 

operated when no real emergency exists.  In particular, hospitals and other emergency sources can and 

should take advantage of technology to retrofit their existing generators to reduce the well-documented 

acute impacts of diesel exhaust and particulate matter.  

 

Furthermore, EPA must require the use of ultralow sulfur diesel in these generators.  EPA should work 

with states to identify an appropriate time frame for phasing out the oldest and dirtiest diesel BUGs, an 

especially important step as the states look to meet the new particulate matter and NOx national air 

quality standards.  

 

The Lung Association encourages the EPA to structure a rule that allows for emergency power supply 

without encouraging the increased use of uncontrolled BUGs as part of the nation’s electricity mix. To 

increase reliability and protect public health, the appropriate response is to provide incentives to 

promote energy efficiency and decreased consumption during peak periods, rather than favor highly-

polluting generation.  

 

In conclusion, Lung Association opposes changes in the proposed rule that allow use of uncontrolled 

backup generators for any uses other than true emergencies.  
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