
 

 

 

 
UNITED STATES OF AMERICA 

BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION 

 
Ownership Information in  ) 
Market-Based Rate Filings )   Docket No. RM16-3-000 

 

 

COMMENTS OF THE ELECTRIC POWER SUPPLY ASSOCIATION 

 

 Pursuant to the Notice of Proposed Rulemaking issued in the Federal Register by 

the Federal Energy Regulatory Commission (“Commission” or “FERC”) regarding 

Ownership Information in Market-Based Rate Filings ("NOPR")1   the Electric Power 

Supply Association (“EPSA”)2 submits the following comments supporting the NOPR.  

The NOPR proposes to clarify the scope of ownership information that sellers must 

provide to obtain or retain market-based rate (“MBR”) authority, including what ownership 

changes are reportable via change of status filings, and would amend Section 35.37(a)(2) 

of FERC’s regulations3 to provide a new framework for sellers required to identify and 

describe certain affiliate-ownership structures when seeking to obtain or retain their MBR 

authority.  The framework would require identification only of an “affiliate owner,” i.e., an 

                                                 
1  Notice of Proposed Rulemaking, Ownership Information in Market-Based Rate Filings, Docket 
No. RM16-3-000, 153 FERC ¶ 61,309 (December 17, 2015). [Hereinafter, “NOPR”]. 
 
2  EPSA is the national trade association representing leading competitive power suppliers, 
including generators and marketers. Competitive suppliers, which, collectively, account for 40 percent of 
the installed generating capacity in the United States, provide reliable and competitively priced electricity 
from environmentally responsible facilities. EPSA seeks to bring the benefits of competition to all power 
customers. This filing represents the position of EPSA as an organization, but not necessarily the views of 
any particular member with respect to any issue. 
 
3  18 C.F.R. § 35.37(a)(2).   
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owner that meets the FERC definition of “affiliate” at Section 35.36(a)(9),4 thus narrowing 

the categories of upstream owners which sellers must identify.   These categories would 

include: (i) the furthest upstream affiliate owner(s) in the ownership chain, termed 

“ultimate affiliate owner(s)," (ii) affiliate-owners that have a franchised service area or 

MBR authority, or (iii) affiliate-owners that directly own or control certain power, gas or 

coal assets or the transportation/storage thereof. 5   The NOPR states that because 

information about owners that are not considered affiliates is neither required to be 

identified in the corporate organizational chart filing per Order No. 816, 6 in the asset 

appendix filed per Order No. 697,7  nor for evaluating horizontal and/or vertical market 

power assessment, it is unnecessary to continue requiring information on non-affiliate 

owners to determine whether a seller should have MBR authority.8   

 EPSA supports the NOPR’s intended narrowing of reportable upstream owners to 

only those “affiliate owners” that satisfy the definition of an “affiliate” in Section 35.36(a)(9) 

of FERC’s regulations, for the purposes of initial applications, status change filings, and 

triennial market power update filings made by sellers seeking to obtain or retain their MBR 

                                                 
4  18 C.F.R.  §18 C.F.R. 35.36(a)(9).  
 
5  NOPR, supra note 1, at P. 9.  

 
6  Refinements to Policies and Procedures for Market-Based Rates for Wholesale Sales of Electric 
Energy, Capacity and Ancillary Services by Public Utilities, Order No. 816, 80 FR 67,056 (Oct. 30, 2015), 
153 FERC ¶ 61,065, at PP 212, 368 (2015). [Hereinafter, “Order No. 816”].   
 
7  Market-Based Rates for Wholesale Sales of Electric Energy, Capacity and Ancillary Services by 
Public Utilities, Order No. 697, FERC Stats. & Regs. ¶ 31,252, 18 CFR 35.37(e), clarified, 121 FERC ¶ 
61,260 (2007) (Clarifying Order), order on reh’g, Order No. 697–A, FERC Stats. & Regs. ¶ 31,268, 
clarified, 124 FERC ¶ 61,055, order on reh’g, Order No. 697–B, FERC Stats. & Regs. ¶ 31,285 (2008), 
order on reh’g, Order No. 697–C, FERC Stats. & Regs. ¶ 31,291 (2009), order on reh’g, Order No. 697–
D, FERC Stats. & Regs. ¶ 31,305 (2010), aff’d sub nom. Mont. Consumer Counsel v. FERC, 659 F.3d 
910 (9th Cir. 2011), cert. denied, 133 S. Ct. 26 (2012). [Hereinafter, “Order No. 697”].   
 
8  NOPR, supra note 1, at P. 8.  



 

3 
 

authority.  EPSA agrees that it is further unnecessary to require identification and 

reporting as to non-controlling, passive ownership information.  EPSA thus requests that 

the Commission expeditiously finalize the proposed regulatory amendments to Sections 

35.37 and 35.42 of its regulations, respectively applicable to the MBR authority 

requirements and notice of change in status requirement.   

Further, EPSA requests that the Commission employ a staggered approach to 

changing or enhancing its reporting requirements – recognizing that even though some 

changes are programmatic reviews and others are surveillance-focused, all changes will 

impose incremental and cumulative costs on the same market participants that seek to 

retain or obtain MBR authority.  Per this approach, EPSA suggests that the instant NOPR 

should first be finalized to settle the definition of an “affiliate owner” and clarify which 

reporting obligations within the MBR program this definition will apply to.  Thereafter, the 

Commission should address EPSA’s request for rehearing of Order No. 8169 and provide 

finality to market participants on whether organizational chart filings will be required, and 

if so, whether FERC will at a minimum issue partial waivers limiting the scope of 

information required to be filed.10   

                                                 
9  Request for Rehearing or, in the alternative, Clarification and Motion for Stay of the Electric 
Power Supply Association regarding Final Rule, Refinements to Policies & Procedures For Market-Based 
Rates for Wholesale Sales of Elec. Energy, Capacity & Ancillary Servs. by Pub. Utils., Order No. 816, 153 
FERC ¶ 61,065 (2015) (filed November 16, 2015).   
 
10  Id. at pp. 2-3 (stating that “[o]n rehearing, the Commission should reverse its decision to require 
the submission of such organizational charts.  At a minimum and in the alternative, the Commission 
should clarify that consistent with its practice with respect to applications under Section 203 of the FPA, it 
will grant partial waivers of this requirement in order to allow market-based rate sellers to include in their 
organizational charts only those affiliates that are relevant to the Commission’s market-based rate 
analysis.”).   
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Currently, the organizational chart filing requirement is suspended for one year11 

as the Commission deliberates on EPSA’s request for rehearing, and there is no certainty 

as to whether or not sellers with MBR authority should be preparing to collect a very 

substantial amount of information required to make this filing (or a modified version 

thereof.)  Concurrently, the instant NOPR seeks to (i) reduce the collection of information 

about upstream owners given its irrelevance to FERC’s market power analysis, and (ii) 

eliminate unnecessary reporting burdens on sellers with MBR authority in light of the 

overbroad parameters for the current data collection.  Therefore, EPSA believes a final 

rule codifying this NOPR will be important to the Commission’s deliberation on whether 

or not the organizational chart requirement itself is justified in seeking information about 

entities beyond what EPSA believes is required for the market power analysis, and if so, 

how any unnecessary burdens can be reduced for market participants.   

EPSA further urges that once all MBR program refinements are finalized, FERC 

should only then take further action regarding new reporting requirements which are 

based on definitions similar to, but not identical to, the “affiliate” definitions used in FERC 

rules and as separately utilized and defined in each ISO’s/RTO’s tariff.  Specifically, 

FERC should weigh the relative value and burdens of its proposed collection of 

Connected Entity Data from ISOs and RTOs in Docket No. RM15-23-00012 under the 

same well-reasoned calculus of relative benefits and burdens that is the cornerstone of 

the instant NOPR.  This includes a consideration of potential confusion created across 

                                                 
11  Order Partially Extending Compliance Effective Date, 153 FERC ¶ 61,337 (Dec. 23, 2015). 
 
12  Collection of Connected Entity Data from Reg’l Transmission Organizations & Indep. Sys. 
Operators, FERC Stats. & Regs. ¶ 32,711 (2015) (Sept. 29, 2015).  [Hereinafter, “Connected Entity 
NOPR”]. 
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regulatory defined terms and interpretation thereof, inadvertent errors, inconsistent 

compliance, and relative value and benefit to the agency given costs to the markets at 

large.  EPSA believes it will be helpful and efficient to reconsider the landscape of 

reporting burdens on market participants, and what incremental benefits and burdens a 

new reporting requirement will create, once pending MBR program reviews have been 

completed and it is clear how much information on various business relationships the 

Commission is actually going to receive from its market participants.   

Though the policy drivers may be different for the MBR program and the 

Connected Entity proposal, the Commission has the same interest in receiving a high-

quality, relevant, and precise data set through an efficient and not overly burdensome 

process from all of its programmatic and surveillance-related information collections.  

Reliance on these principles, as well as the use of a staggered approach to reporting rule 

reforms, will ensure that reporting frameworks are not weighed down by inconsistent 

reporting, inadvertent mistakes, and processing errors.  Therefore, EPSA argues that the 

orderly finalization of MBR program refinements will allow for the informed and 

reasonable assessment of the relative benefit and burdens of new programs like the 

Connected Entity NOPR.  

I. Background  
 

The Commission preliminarily concludes in the NOPR that based on several 

years of implementing the MBR program that the burdens of requiring extensive 

upstream ownership information may outweigh the benefits of collecting it for the 

purposes of assessing market power per Order No. 697 and Order No. 697-A.13  The 

                                                 
13  Order No. 697-A, FERC Stats. & Regs. ¶ 31,268, supra. note 3. [Hereinafter, “Order No. 697-A”].  
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Commission thus proposes to narrow and clarify the types of owner-entities that are 

reportable by a seller seeking to obtain or retain its MBR authority.  The Commission 

specified that the implementation of Footnote 25814 in FERC Order No. 697-A has 

proven particularly burdensome to industry and resulted in inconsistent or procedurally 

deficient filings, even though the information at issue is not itself germane to staff’s 

substantive review of market power.15  

 Given this observation on relative benefits and burdens, the NOPR proposes 

that reportable owners of sellers seeking MBR authority should be limited only to those 

owners that are considered affiliates under Section 35.36(a)(9) of FERC’s rules.  The 

NOPR would thus amend Section 35.37 and Section 35.42 of FERC’s rules to specify 

the precise types of ownership that should be identified in MBR initial applications and 

triennial updated market power analyses, and those changes which should trigger 

status change filings, including: (i) ultimate affiliate owners, i.e. the furthest upstream 

owner in its ownership chain; (ii) affiliates that own or control certain power, gas, and/or 

coal resources or the storage, transmission, or transportation thereof;16 and (iii) as to 

generation-owning or controlling affiliate-owners within the scope of (i) or (ii), those 

                                                 
14  Id. at n.258 (stating that “[t]o the extent that a seller’s owners are themselves owned by others, 
the seller seeking to obtain or retain market-based rate authority must identify those upstream owners”).  
[Hereinafter, “Footnote 258”].  
 
15  NOPR, supra note 1, at P. 6 (stating that “[i]t has become clear that the upstream ownership 
structure of sellers is often layered with numerous levels and types of ownership interests (e.g., full and 
partial, passive and controlling, etc.). In many instances, sellers initially do not fully comply with the 
requirements of footnote 258 in their market-based rate filings […] In such circumstances, strict 
adherence to the requirements of footnote 258 could require rejection of filings on procedural grounds 
irrespective of any market power concerns.”).   
 
16  See NOPR, supra note 1, at P. 9.  (proposing that sellers must also identify those upstream 
affiliate owners that have (i) a franchised service territory or MBR authority; (ii) directly owns or controls 
generation or transmission, (iii) directly owns or controls intrastate natural gas transportation, storage or 
distribution facilities, (iv) directly owns or controls physical coal supply sources or has ownership of or 
control over who may access transportation of coal supplies).  
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affiliates which would result in a 100 MW or more net increase in overall generation.   

As to ownership interests that a seller represents to be passive and not within the scope 

of controlling ownership interests that must be reported, the NOPR proposes that sellers 

affirm that such passive interests (i) own a separate class of securities, (ii) have limited 

consent rights, (iii) do not exercise day-to-day control over the seller’s company, and (iv) 

cannot remove the manager without cause. 

The NOPR explains that not only is a broader swath of ownership information 

non-essential to reviewing a seller’s horizontal and vertical market power, FERC has the 

ability to collect information outside the requirements of Footnote 258, given the various 

requirements sellers must fulfill as to their initial applications for MBR authority, 

including the asset appendix submission required under Order No. 697, and the 

potential requirements for a corporate organizational chart depicting all affiliates per 

FERC’s affiliate definition at 18 C.F.R. Section 35.36(a)(9).  

 
II. Comments  

 
EPSA appreciates and encourages incremental improvements to the MBR 

program requirements, as have been suggested in this NOPR.  EPSA supports the 

specific changes that would focus reportable ownership relationships only on those that 

are affiliated ownership relationships.  EPSA believes that the instant NOPR should be 

expeditiously finalized as it will be important to the Commission’s deliberation on 

whether or not the organizational chart requirement in Order No. 816 is justified in 

seeking information about entities beyond what EPSA believes is required for the 

market power analysis, and if so, how any unnecessary burdens can be reduced for 

market participants.  
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EPSA also recommends that the final rule clearly state that the Commission is 

adopting a new defined term “affiliate owner,” which is applicable in the context of the 

MBR initial filings, triennial updates, and change in status filings, distinguished from the 

FERC definition of “affiliate” that requires all affiliates to be reported within the scope of 

the asset index required under Order No. 697, and the organizational chart requirement 

for reporting of all affiliates per Order No. 816.  Though the NOPR states that the 

Commission would define an affiliate owner as an owner that “meets the definition of an 

affiliate provided in 18 CFR 35.36(a)(9),”17 it should (i) provide more clarity that this new 

“affiliate owner” term will be used only in the context of these specific MBR filings, and 

(ii) specifically note if FERC intends to use this term moving forward in the context of 

other filing requirements under Order No. 816.  

EPSA also supports the inclusion in FERC regulations of a codified rebuttable 

presumption as to passive ownership interests that a seller would not be required to 

identify and describe as affiliate-owners.  EPSA requests that the final rule prescribe the 

precise form, manner and timeline on which sellers may submit this information and 

also provide guidance on the process or approach for submitting amended filings. 

 Finally, EPSA requests that the Commission finalize the NOPR and thereafter 

address EPSA’s request that the organizational chart requirement in Order No. 816 be 

                                                 
17  NOPR, supra note 1, at P. 9.   
 



 

9 
 

reversed or reduced in scope through clarification that FERC will grant partial waivers, 18 

prior to further action on its Connected Entity NOPR.   These incremental changes to 

reporting programs will ensure that market participants have sufficient time, opportunity 

and resource capabilities to ramp up new compliance processes or infrastructure in 

response to reporting changes or enhancements.  

A staggered approach will also help accomplish efficiency and cost reduction 

goals that should be of equal importance to the Commission as they are to market 

participants.   To comply efficiently and consistently, all market participants require 

regulatory certainty as to which reporting program definitions or filing requirements will 

change first, which will be new requirements (and over what timeline FERC seeks to 

implement them), and which will trigger the need for more resources. 

  For example, EPSA members and their market counterparties and/or affiliates 

have different review processes, timelines and teams, internally and externally imposed 

due diligence and verification deadlines, and data capture systems to manage each 

compliance obligation.  Although there may be some overlap in the resources devoted 

to satisfying each requirement, there are unique attributes and nuances of compliance 

that have their own costs and burdens in isolation for each such requirement. This 

means companies will dedicate compliance resources to developing different 

parameters and collecting information based on those parameters, and validate that 

information after the fact in different process pipelines to confirm that it fits the 

                                                 
18  Order Partially Extending Compliance Effective Date, 153 FERC ¶ 61,337 (Dec. 23, 2015); see 
also Request for Rehearing or, in the alternative, Clarification and Motion for Stay of the Electric Power 
Supply Association regarding Final Rule, Refinements to Policies & Procedures For Market-Based Rates 
for Wholesale Sales of Elec. Energy, Capacity & Ancillary Servs. by Pub. Utils., Order No. 816, 153 FERC 
¶ 61,065 (2015) (filed November 16, 2015).   
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regulatory requirement for a specific program.  This same process is carried out as to 

the regulatory definitions applicable to MBR affiliate disclosures (for applications, 

updates and change of status filings events), Order No. 816 requirements per FERC’s 

affiliate definition (and any variations in the reportable scope of entities among different 

requirements of the Order), the Electric Quarterly Report reporting fields, ISO/RTO 

tariff-based affiliate definitions, and potentially, a future “Connected Entities” definition.    

 Additionally, EPSA members must collect this information in distinct process 

flows (from “source” to “sink” within a single entity and across affiliates as the case may 

be) and report it through different vehicles to the agency – including descriptive 

narratives, EQR spreadsheets, ISO/RTO reports and filings, and potentially, a 

“Connected Entity” spreadsheet that may be reportable to several ISOs/RTOs.   

Finally, each of these distinct definition-based information collection processes 

operates on its own timeline for internal validation and due diligence, in addition to the 

due diligence and monitoring timelines which are required by FERC regulations, audits 

from FERC or the ISOs/RTOs where companies participate, or via FERC requests for 

information or deficiency letters.  The regulatory requirements alone call for annual 

updates to the organizational chart, periodic status change filings based on a series of 

non-exhaustive triggering events (which will change if this NOPR is finalized), triennial 

market power update filings, and quarterly electric reports under a different template 

and process altogether.  Market participants also face a potential annual certification 

and 15-day update requirement as proposed in the Connected Entity NOPR.  

The sum total of these compliance obligations, and their relative benefits to the 

agency, should be measured and considered for individual programs and across all 
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reporting programs when the Commission considers an incremental change or 

enhancement to one program.  For this reason, EPSA greatly appreciates that the 

Commission has identified an area of reporting that is ripe for streamlining and efficient 

reform.   

However, unless the Commission takes a staggered approach to first addressing 

incremental refinements in one area of its reporting regulations before addressing more 

complex frameworks, the market may experience compliance problems not unlike those 

that the NOPR seeks to ameliorate.  The NOPR mentions in this regard that the 

vagaries of Footnote 258 have resulted in many sellers not fully complying, having 

difficulty obtaining the names of all owners (particularly those that own a small 

percentage of the seller or are a partial owner of a partial indirect owner), submitting 

multiple amendments to their filings, and incurring extra expenditures – which all cause 

significant processing delays.19   The NOPR also identifies that sellers have difficulty 

preparing sufficiently in-depth narrative descriptions as to specific passive owners or do 

not even have direct access themselves to this type of information about indirect 

owners.20   These very concerns have been broadly identified by market participants in 

EPSA’s request for rehearing on Order No. 816 and in EPSA’s comments responding to 

the Connected Entity NOPR.   

Between these two groups of reporting requirements, EPSA notes that market 

participants are now being called upon to distinguish and separately classify for 

                                                 
19  NOPR, supra note 1, at P. 7.  
 
20   Id.  
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reporting through different FERC conduits, presuming a future Connected Entity 

reporting requirement:  

(i) passive interests that are controlling and non-controlling, at a level of 
under 10% or at 10%, subject either to a rebuttable presumption for a 
reporting exclusion under the MBR program or required to be reported 
under the Connected Entity NOPR;  

(ii) owners that are affiliates (per the NOPR’s “affiliate owner” proposed 
definition) including “ultimate” owners (per MBR program);  

(iii) upstream and downstream entities including owners and affiliates 
(comparing and differentiating the MBR asset appendix filing, the Order 
No. 816 organizational chart, and proposed Connected Entity filing); and 

(iv) all entities linked via relationships of debt, equity, and certain contractual 
relationships (per the Connected Entity NOPR), and all contractual 
relationships that relate to the commitment of the output of a generating 
unit (per Order No. 816).  

For these reasons, EPSA urges that the Commission reconsider how a new 

reporting program might impact market participants’ incremental and cumulative 

compliance burdens, once MBR program reforms have been completed and it is clear 

how much information the Commission is actually going to receive from its market 

participants under preexisting information collections.   EPSA thus requests that the 

Commission finalize the NOPR prior to taking further steps regarding its policy for the 

reporting of affiliates under Order No. 816, and before taking further action on its 

proposed Connected Entity NOPR.  

III. Conclusion  

WHEREFORE, EPSA respectfully requests that the Commission finalize the 

NOPR as proposed, clarifying the form, manner and filing timeline as to the exclusion of 

certain passive owners from reporting, and clarifying that an “affiliate owner” is a new 

term of art applying relevant portions of the FERC affiliate definition at 18 C.F.R. 
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35.36(a)(9) to the MBR program definition at section 35.37(a)(2) of its regulations. 

EPSA also requests that a final rule be issued expeditiously, and that the Commission 

address EPSA’s request for reconsideration of value and scope of the Order No. 816 

organizational chart filing requirement.  Finally, EPSA requests that all MBR program 

refinements be completed and codified, prior to further Commission action regarding its 

proposal to collected information on Connected Entities from ISOs and RTOs in Docket 

No. RM15-23-000.     

 

          Respectfully Submitted,  

      

 

 

 

Filed: February 22, 2016  
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 I hereby certify that I have this day served via electronic transmission the foregoing 
 
upon each person designated on the official service list compiled by the Secretary in this  
 
proceeding.  
 
 Dated at Washington, D.C. this 22nd day of February, 2016.  
 
 
      _____________/s/____________ 
      Arushi Sharma Frank, Esq.  
      Electric Power Supply Association  
      Washington, DC 20005  

 


