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July 20, 2016 

Ms. Kimberly D. Bose 

Secretary of the Commission 

Federal Energy Regulatory Commission 

888 First Street, N.E. 

Washington, D.C. 20426 

 

Re: Public Utilities Commission of the State of California v. Sellers of Long-Term 

Contracts to the California Department of Water Resources, Docket Nos. EL02-60-

007, EL02-60-006 

Dear Secretary Bose: 

By this letter, the Electric Power Supply Association (“EPSA”), the Western Power Trading Forum 

(“WPTF”), the American Wind Energy Association (“AWEA”), the New England Power 

Generators Association, Inc. (“NEPGA”), the Independent Energy Producers Association (“IEP”), 

and the Solar Energy Industries Association (“SEIA”) (referred to jointly as the “Electric Trade 

Associations”) express their concerns regarding an issue raised by the Initial Decision issued in 

the above-captioned docket on April 12, 2016.1  The Initial Decision fundamentally implicates the 

integrity of the Mobile-Sierra doctrine,2 an issue of critical importance to the Electric Trade 

Associations and the electric industry as a whole.    

EPSA is the national trade association representing leading competitive power suppliers, including 

generators and marketers that are active participants in physical commodity markets with related 

commercial hedging activities.3  These suppliers account for nearly 40 percent of the installed 

generating capacity in the United States and provide reliable and competitively priced electricity 

from environmentally responsible facilities.  EPSA seeks to bring the benefits of competition to 

all power customers.  In furtherance of this mission, EPSA has actively participated in proceedings 

                                                 
1 Cal. Pub. Utils. Comm’n v. Sellers of Long-Term Contracts, 155 FERC ¶ 63,004 (2016) (Initial Decision). 

2 The Mobile-Sierra presumption requires that bilateral energy contracts be presumed just and reasonable 

under Section 206 of the Federal Power Act; it arose from two opinions issued by the Supreme Court on 

the same day six decades ago.  See United Gas Pipe Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 

(1956); Federal Power Comm’n v. Sierra Pac. Power Co., 350 U.S. 348 (1956). 

3 The views expressed in this letter represent the position of EPSA as an organization, but not necessarily 

the views of any particular member with respect to any issue.   
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involving the Mobile-Sierra doctrine before the Commission and the courts, including Supreme 

Court cases that culminated in the issuance of Morgan Stanley Capital Group Inc. v. Public Utility 

District No. 1 of Snohomish County4 and NRG Power Marketing, LLC v. Maine Public Utilities 

Commission.5     

WPTF is a California nonprofit, public benefit corporation.  It is a broad-based membership 

organization dedicated to enhancing competition in Western electric markets while maintaining 

the current high level of system reliability.  The membership of WPTF includes energy service 

providers, scheduling coordinators, generators, power marketers, financial institutions, energy 

consultants, and public utilities.  WPTF’s membership actively participates in electric power 

markets in the West and across the country.  The comments contained in this letter represent the 

position of WPTF as an organization, but not necessarily the views of any particular member with 

respect to any issue.  

AWEA is a national trade association, founded in 1974, that represents a broad range of entities 

with a common interest in encouraging the development of wind energy resources in the United 

States.  AWEA members include: project developers, owners and operators, wind turbine 

manufacturers and component suppliers, utilities, financiers, researchers, renewable energy 

supporters, energy consumers, general contractors, subcontractors, non-profits, and worker 

representative organizations.   

NEPGA is a private, non-profit trade association advocating for the business interests of 

competitive electric power generators in New England.  NEPGA’s member companies represent 

approximately 26,000 megawatts of installed capacity throughout the New England region.  

NEPGA’s mission is to support competitive wholesale electricity markets in New England.  We 

believe that open markets guided by stable public policies are the best means to provide reliable 

and competitively-priced electricity for consumers.  A sensible, market-based approach furthers 

economic development, jobs and balanced environmental policy for the region. 

IEP is a nonprofit public benefit corporation formed under the laws of the State of California to 

encourage the development and use of independent electric resources.  Its members own and 

operate roughly 20,000 megawatts of electric generation capacity in California.  IEP has been 

representing the interests of the developers and operators of renewable and other independent 

electricity resources before the Commission, other agencies, the Legislature, and the courts since 

1982.  

SEIA is the national trade association of the solar energy industry.  Through advocacy and 

education, SEIA and its 1,000 members are building a strong solar industry to power America.  As 

the voice of the industry, SEIA works to make solar a mainstream and significant energy source 

by expanding markets, removing market barriers, strengthening the industry and educating the 

public on the benefits of solar energy.  SEIA represents solar companies across a variety of solar 

energy technologies, including photovoltaic (PV), solar water heating, and concentrating solar 

                                                 
4 554 U.S. 527 (2008) (“Morgan Stanley”). 

5 558 U.S. 165 (2010). 
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power (CSP).  More than one million solar installations have been deployed throughout the United 

States, totaling 29.3 gigawatts. 

The April 12 Initial Decision followed a hearing proceeding conducted before a presiding 

Administrative Law Judge in November 2015.  The proceeding was directed by the Commission 

on remand from the Supreme Court.6  The Commission narrowly tailored this proceeding to 

address the issues of (1) whether the Mobile-Sierra presumption was avoided as to the specific 

long-term contracts at issue because a seller’s manipulative or unlawful spot market activities 

directly affected the long-term contract terms, such that the contract was not the product of fair 

arms’-length negotiations;7 and, if the presumption did apply, (2) whether it could be overcome by 

a showing that the contract rate imposed an excessive burden on the consumer such that it was 

against the public interest.8 

The Electric Trade Associations have become concerned that the April 12 Initial Decision does 

not apply the Mobile-Sierra doctrine as articulated by the Supreme Court.  The Commission’s 

orders in this proceeding are consistent with these Supreme Court decisions—these orders affirm 

the Mobile-Sierra doctrine as a general matter and reiterate the high and specific burden 

challengers must meet to support the abrogation of contracts protected by the Mobile-Sierra 

presumption.9  The Initial Decision, on the other hand, appears to find that the Mobile-Sierra 

presumption can be avoided based upon different and far less stringent grounds than those 

articulated by the Court or the Commission.  In particular, it finds that any contract entered into 

during periods of market disruption are not protected by Mobile-Sierra.10  The Electric Trade 

Associations submit, and the Supreme Court has squarely held, that it is precisely during periods 

of market disruption and volatility that assurance about the certainty of contracts is most important.  

By contrast, the Initial Decision embraces what the Supreme Court, in considering other contracts 

entered during the same energy crisis as the contracts at issue in this proceeding, properly rejected 

as a “perverse rule” under which contracts are “less likely to be enforced when there is volatility 

in the market.”11  In addition, contrary to the Court’s and Commission’s directives, the Initial 

Decision finds that a contract can be overcome without any meaningful finding that it imposes an 

excessive burden on consumer rates. 

                                                 
6 Pub. Utils. Comm’n of Cal. v. Sellers of Long Term Contracts, 149 FERC ¶ 61,127 at P 1 (2014) (Remand 

Order), order denying reh’g & granting clarification, 150 FERC ¶ 61,079 at P 1 (2015) (Rehearing Order). 

7 Remand Order at P 24; Rehearing Order at PP 5, 12. 

8 Remand Order at P 22; Rehearing Order at PP 5, 13. 

9 See generally Remand Order and Rehearing Order.  

10 E.g., Initial Decision at PP 383, 389 (finding that the fact that the California energy crisis of 2000-2001 

was “unprecedented in the modern history of the U.S. electric industry in terms of its severity, duration, 

and consumer impacts,” was alone sufficient to “dispose of the Mobile-Sierra-Morgan Stanley presumption 

in its entirety in this case” and that the “public outrage” engendered by the contracts “is precisely why the 

contracts at issue are not entitled to the Mobile-Sierra-Morgan Stanley presumption of justness and 

reasonableness.”). 

11 Morgan Stanley, 554 U.S. at 547. 
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The Electric Trade Associations did not participate in the hearing before the Administrative Law 

Judge and express no opinion on the facts of any specific matter addressed in the Initial Decision.  

Nonetheless, the Electric Trade Associations are taking the unusual step of submitting this letter 

in light of the critical role the Mobile-Sierra doctrine plays in power contracting and their concern 

that the Initial Decision has seriously misapplied the doctrine.  Contracts that are subject to the 

Mobile-Sierra presumption should be honored absent a showing in line with the standards for 

avoiding or overcoming the presumption that the Court and the Commission have previously 

articulated.  The Electric Trade Associations urge the Commission to continue to adhere to the 

long-established Mobile-Sierra presumption and the requisite showing to avoid or overcome it, as 

the Commission has throughout this and separate but related proceedings.12 

The Electric Trade Associations’ members rely on the integrity of the Mobile-Sierra doctrine in 

entering into power contracts.  Any decision that erodes its durability will have a substantial 

negative effect on the Electric Trade Associations and their members, as well as on other suppliers 

and, ultimately, consumers.  Thus, the Electric Trade Associations respectfully request that the 

Commission take care to assure the continued viability of Mobile-Sierra in resolving this case.       

 

Respectfully,  

(Signatures continue on next page) 

 

 

 

 

                                                 
12 See, e.g., Puget Sound Energy, Inc. v. All Jurisdictional Sellers of Energy and/or Capacity, 151 FERC 

¶ 61,173 (2015) (Opinion No. 537), reh’g denied, 153 FERC ¶ 61,386 (2015) (Order on Rehearing of 

Opinion No. 537).  
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CC:  Chairman Norman C. Bay  

Commissioner Cheryl A. LaFleur 

Commissioner Tony Clark 

Commissioner Colette D. Honorable 

Service list of Docket Nos. EL02-60, EL02-62 


