
 

 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Modifications to Commission 
Requirements for Review of 
Transactions under Section 203 of the 
Federal Power Act and Market-Based 
Rate Applications under Section 205 of 
the Federal Power Act 

) 
) 
) 
) 
) 
) 

Docket No. RM16-21-000 

COMMENTS OF THE ELECTRIC POWER SUPPLY ASSOCIATION 

The Electric Power Supply Association (“EPSA”)1 hereby comments on the notice 

of inquiry issued by the Federal Energy Regulatory Commission (“FERC” or the 

“Commission”) in the above-captioned proceeding on September 22, 2016.2  EPSA 

agrees that the Commission can and should, “on occasion, engage[] in public inquiry to 

gauge whether there is a need to add, modify or eliminate certain requirements”3 and 

particularly appreciates the Commission’s willingness to look for opportunities to 

“streamlin[e] the process for certain applicants that submit section 203 filings . . . .”4  In 

this regard, EPSA urges the Commission to move forward with proposals in the NOI to 

provide greater clarity as to when (1) transactions will be considered de minimis such 

that applicants will not be required to submit delivered price test (“DPT”) analyses 

                                                      
1  EPSA is the national trade association representing leading competitive power suppliers, 
including generators and marketers.  Competitive suppliers, which collectively account for 40 percent of 
the installed generating capacity in the United States, provide reliable and competitively priced electricity 
from environmentally responsible facilities serving power markets.  The comments contained in this filing 
represent the position of EPSA as an organization, but not necessarily the views of any particular 
member with respect to any issue. 
2  Modifications to Comm’n Requirements for Review of Transactions under Section 203 of the 
Federal Power Act & Market-Based Rate Applications under Section 205 of the Federal Power Act, 
Notice of Inquiry, FERC Stats. & Regs. ¶ 35,578 (2016) (the “NOI”). 
3  Id. at P 11. 
4  Id. 
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prepared in accordance with Appendix A to the Commission’s Merger Policy Statement,5 

and (2) capacity will be attributed to the purchaser under a power purchase agreement 

(“PPA”) for purposes of the Section 203 analysis.   

At the same time, EPSA is concerned that requiring Section 203 applicants to 

submit additional screens like those discussed in the NOI would provide no additional 

ratepayer protection, but would impose substantial burdens on applicants and the 

Commission, which will need to review those screens.  As the Commission stated in 

reaffirming the existing approach in 2012, the Appendix A screen “remains an important 

tool for evaluating mergers on the basis of their effect on market structure while also 

providing analytic and procedural certainty to industry at a relatively low cost.”6  Rather 

than requiring additional screens in all cases, the Commission should continue its 

longstanding practice of allowing applicants and intervenors to submit alternative 

analyses when they believe the Appendix A analysis does not adequately reflect the 

competitive effects of a proposed transaction. 

Among other things, EPSA also respectfully requests that the Commission revisit 

its approach to sales of merchant generation assets to vertically-integrated utilities 

outside organized markets.  EPSA is concerned that, in all too many cases, policies 

ultimately intended to ensure that proposed transactions are “consistent with the public 

interest”7 have been an obstacle to transactions that would avoid the need for more 

                                                      
5  Inquiry Concerning the Commission’s Merger Policy Under the Federal Power Act:  Policy 
Statement, Order No. 592, FERC Stats. & Regs. ¶ 31,044 (1996) (the “Merger Policy Statement”), 
reconsideration denied, Order No. 592-A, 79 FERC ¶ 61,321 (1997). 
6  Analysis of Horizontal Mkt. Power under the Federal Power Act, 138 FERC ¶ 61,109 at P 35 
(2012) (“Analysis of Horizontal Market Power”).   
7  16 U.S.C. § 824b(a)(4) (2012). 
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costly self-build projects and that would allow competitive power companies to escape 

markets that are not, and that are unlikely ever to be, competitive. 

I. COMMUNICATIONS 

EPSA respectfully requests that all communications regarding this filing be 

addressed to the following persons: 

Nancy E. Bagot 
Senior Vice President 
Electric Power Supply Association 
1401 New York Ave, NW, Suite 1230 
Washington, DC  20005 
(202) 349-0141 
nancyb@epsa.org 

David G. Tewksbury 
KING & SPALDING LLP 
1700 Pennsylvania Ave., NW 
Washington, DC 20006 
(202) 626-5454 
(202) 626-3737 (facsimile) 
dtewksbury@kslaw.com 

II. COMMENTS 

A. The Commission Should Articulate A Clear De Minimis Standard 

Under Section 33.3(a)(2) of the Commission’s regulations, Section 203 

applicants are not required to submit a DPT analysis prepared in accordance with 

Appendix A to the Merger Policy Statement where the combining entities “do not 

currently conduct business in the same geographic markets or . . . the extent of the 

business transactions in the same geographic markets is de minimis . . . .”8  As noted in 

the NOI, the Commission “has not defined de minimis []or identified a threshold that it 

would consider sufficient to meet this requirement, but has accepted various 

representations made by applicants.”9  The NOI seeks comment on “whether a 

threshold is appropriate to determine whether a transaction’s impact can be determined 

                                                      
8  18 C.F.R. § 33.3(a)(2)(i) (2016). 
9  NOI, FERC Stats. & Regs. ¶ 35,578 at P 15. 
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to be de minimis, and, if so, how that threshold should be calculated.”10  As discussed 

below, EPSA believes that an appropriate threshold would be beneficial for all 

concerned, including the Commission, in that it would avoid the need for unnecessary 

Appendix A analyses submitted “out of an abundance of caution.”  EPSA proposes 

below a variant of the “2ab” analysis discussed in the NOI11 and accepted in various 

Commission orders12 that would account for the seller’s continued presence in the 

market in partial acquisitions. 

As it stands, there is considerable uncertainty as to when the overlap between 

the combining entities will be deemed to be de minimis.  For example, in one case, the 

Commission challenged applicants’ assertion that a post-transaction market share of 

6.5 percent was de minimis and ordered applicants to submit a full Appendix A 

analysis.13  In other cases, however, the Commission has accepted de minimis 

representations based on higher, sometimes substantially higher, post-transaction 

market shares.14  This uncertainty creates significant risks for applicants and translates 

into substantial costs for both applicants and the Commission.   

                                                      
10  Id. at P 13. 
11  Id. at PP 15, 17-18. 
12  See, e.g., NRG Yield, Inc., 148 FERC ¶ 61,109 at P 13 & n.12 (2014); Northern States Power 
Co. – Minn., 147 FERC ¶ 62,003 at 64,008 & n.3 (2014) (same). 
13  See Dynegy Inc., Letter Order at 4, Docket Nos. EC14-140-000, et al. (Jan. 16, 2015) 
(unreported) (“EC14-140 Letter Order”) (ordering applicants to “provide a justification or explanation for 
the assertion that a 6.5 percent share of the PJM market is a de minimis market share”). 
14  See, e.g., Exelon Corp., 127 FERC ¶ 61,161 at PP 36, 84 (2009) (post-transaction market share 
in ISO New England Inc. market of 7.6 percent), on reh’g, 130 FERC ¶ 61,095 (2010); Gexa Energy, 
L.L.C., 120 FERC ¶ 61,174 at PP 6, 13-14 (2007) (post-transaction market share of over 9 percent); 
NorthWestern Corp., 136 FERC ¶ 62,088 at 64,262-63 (2011) (post-transaction market share of over 26 
percent); NRG S. Cent. Generating LLC, 133 FERC ¶ 62,067 at 64,129-31 (2010) (post-transaction 
market share of 7.9 percent); PDI Stoneman, Inc., 123 FERC ¶ 62,253 at 64,582-83 (2008) (post-
transaction market share of over 9 percent); Calpine Corp., 122 FERC ¶ 62,238 at 64,495-96 (2008) 
(post-transaction market shares as high as 7.8 percent); Mountain View Partners, LLC, 122 FERC 
¶ 62,182 at 64,386-87 (2008) (post-transaction market share of over 8 percent). 
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Without a clear threshold, applicants in many cases must weigh the significant 

costs, in terms of additional time and resources, of submitting what may be an 

unnecessary Appendix A analysis against the risk that, without such an analysis, the 

application will later be deemed deficient, which could result in an even greater delay 

than if the applicants had submitted an Appendix A analysis in the first instance.  The 

delay and cost associated with submitting an Appendix A analysis are considerable.  

Such an analysis requires substantially more time and resources to prepare, and the 

processing time for applications including Appendix A analyses, including (but certainly 

not limited to) the default comment period,15 is substantially longer than for other 

applications.16  At the same time, the delay and associated costs if the applicants’ de 

minimis “gamble” does not pay off can be even greater.  Indeed, in the case referred to 

above, applicants represented that additional delay would cost the acquiror over 

$1 million per day in interest costs under its acquisition financing.17  These excess costs 

are flowed through to ratepayers in the form of higher prices caused by the increase in 

financing costs. 

While virtually any concrete de minimis threshold would be an improvement on 

the status quo, EPSA strongly recommends that the Commission move away from 

reliance on post-transaction market shares and towards a test, like the “2ab” analysis, 

that better reflects the fact that the “section 203 analysis focuses primarily on changes 

                                                      
15  See Transactions Subject to FPA Section 203, Order No. 669, FERC Stats. & Regs. ¶ 31,200 
at P 194 (2005) (“Order No. 669”), on reh’g, Order No. 669-A, FERC Stats. & Regs. ¶ 31,214 (“Order 
No. 669-A”), on reh’g, Order No. 669-B, FERC Stats. & Regs. ¶ 31,225 (2006) (“Order No. 669-B”). 
16  Cf. 18 C.F.R. § 33.11(c)(2) (2016) (providing for expedited review of Section 203 applications 
involving “[t]ransactions that do not require an Appendix A analysis”) (citation omitted). 
17  EC14-140 Letter Order at 7. 
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in market concentration arising from a proposed transaction.”18  In the NOI, the 

Commission properly recognizes that, for a transaction involving only a partial 

acquisition of a competitor, as opposed to a full acquisition or merger, the “2ab” analysis 

fails to account for the fact that both parties to the transaction will continue to exist after 

closing.19  More specifically, the “2ab” analysis ignores the seller’s post-transaction 

market presence.  One way of addressing this problem would be to perform the long-

form calculation of the difference between the sum of the squares of the transacting 

parties’ market shares before and after the transaction.  Alternatively, if the Commission 

prefers an “algebraically simple” formula, like “2ab,”20 it could adopt the “2ab – 2bc” 

approach described in Attachment A hereto.  In either case, it can and should adopt a 

de minimis calculation that avoids the “false results”21 – in fact, false positives –

 produced by the “2ab” analysis where partial acquisitions are involved. 

Under Appendix A to the Merger Policy Statement, Herfindahl-Hirschman Index 

(“HHI”) increases identified in a DPT analysis are presumed not to be indicative of 

market power concerns if: 

 the post-transaction HHI is below 1,000, indicating that the market is 
unconcentrated, regardless of the HHI change; 

 the post-transaction HHI is between 1,000 and 1,800, indicating that the 
market is moderately concentrated, and the HHI increase is below 100 
points; or 

                                                      
18  NOI, FERC Stats. & Regs. ¶ 35,578 at P 28 (emphasis added) (citation omitted).  See also, e.g., 
PacifiCorp, 87 FERC ¶ 61,288 at 62,151 (1999) (finding it unnecessary to address market power issues 
raised by intervenors who had failed to demonstrate how such “issues . . . would be created or 
exacerbated by the proposed transaction and, consequently, how the transaction could adversely affect 
competition”). 
19  See NOI, FERC Stats. & Regs. ¶ 35,578 at P 17. 
20  Id. 
21  Id. 
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 the post-transaction HHI is over 1,800, indicating that the market is highly 
concentrated, and the HHI increase is below 50 points.22 

For purposes of determining whether an HHI increase calculated using installed 

capacity (regardless of whether the long form, “2ab” or “2ab – 2bc” formula is used), the 

Commission conservatively should use the 100 point threshold for markets shown, in 

recently-approved Section 203 applications, to be unconcentrated or moderately 

concentrated and the 50 point threshold for all other markets.  In other words, if the 

Commission has recently approved a Section 203 application for a given market that 

showed that market to be unconcentrated or moderately concentrated, a transaction 

would be considered to have a de minimis effect if the HHI change calculated using the 

“2ab” or “2ab – 2bc” formula was below 100 points.  In all other cases, the transaction 

would only be considered to have a de minimis effect the HHI change calculated using 

the “2ab” or “2ab – 2bc” formula was below 50 points, i.e., if the HHI increase was of a 

magnitude that would be of no competitive concern even if the market were highly 

concentrated. 

For the sake of simplicity, the Commission could also adopt a separate de 

minimis test, in addition to the HHI test, under which the overlap would be deemed de 

minimis if the acquiror’s post-transaction market share would not exceed 10 percent.  A 

10 percent threshold follows mathematically from a 50-point HHI threshold, because the 

HHI increase will never exceed 50 points where the post-transaction market share is 

10 percent or less. 

A properly-crafted de minimis test, like those discussed above, should resolve 

the concerns expressed in the NOI about an entity “be[ing] a serial acquirer and 
                                                      
22  See Merger Policy Statement, FERC Stats. & Regs. ¶ 31,044 at 30,134. 
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amass[ing] market power from a number of small incremental transactions”23 for the 

simple reason that it will prevent applicants from relying on de minimis characterizations 

where a transaction, even a small incremental transaction, would significantly increase 

market concentration.  As a result, where a transaction may present competitive issues, 

the applicants will be required to submit a full Appendix A analysis.  Moreover, even 

assuming arguendo that the Commission were to adopt a flawed de minimis test and 

further assuming arguendo that a “serial acquirer” exploited that test to “amass market 

power,”24 the Commission, unlike the antitrust authorities, would have ample power to 

address the issue through its ongoing and extensive oversight of the market-based rate 

regime – assisted by the independent system operators (“ISOs”) and regional 

transmission organizations (“RTOs”) and their market monitors – as well as the rules 

governing organized wholesale markets.  The upshot is that, even in the unlikely event 

that an entity could acquire market power through a series of de minimis transactions, 

the Commission could and presumably would use its ratemaking authority to prevent 

that entity from exercising such market power. 

B. The Commission Should Recognize The Effect Of PPAs In Its 
Section 203 Analysis And Should Provide Clear Guidance In This 
Area 

The NOI seeks comment on whether the Commission should change its policy 

regarding the attribution of capacity subject to long-term PPAs.25  This is another area 

where all concerned would benefit from greater clarity.  Much like the uncertainty 

surrounding the de minimis threshold, uncertainty as to whether the Commission will 
                                                      
23  NOI, FERC Stats. & Regs. ¶ 35,578 at P 19. 
24  Id. 
25  Id. at P 31. 
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recognize the effect of a long-term PPA often puts applicants in the position of having to 

choose between submitting an Appendix A analysis “out of an abundance of caution” or 

risking a deficiency letter if the Commission later determines that their reliance on a 

long-term PPA as transferring control was misplaced.  In the NOI, the Commission 

discusses two possible approaches.  The first approach would require applicants to 

submit two sets of analyses: one with the capacity attributed to the current facility 

owner, and another with the capacity attributed solely to the off-taker proposing to 

acquire the facility.26  EPSA is concerned that, to the extent that the analyses under both 

scenarios would be afforded equal weight, this approach would essentially disregard 

PPAs altogether.  Where capacity is genuinely committed to a non-affiliate on a firm, 

long-term basis, it is hard to see the economic justification for affording any weight to 

the results of an analysis that ignores the PPA, because the current facility owner has 

no ability to withhold the capacity from the market. 

The second approach discussed in the NOI would disregard any PPA if (1) "the 

term of the PPA began one year or less prior to the filing of the section 203 application;" 

(2) "the PPA expires prior to the end of the study period used in the applicant's 

[Appendix A] analysis;" or (3) "the facility is external to the purchaser's [balancing 

authority area (“BAA”)] but does not have firm transmission service to the purchaser's 

BAA."27  A PPA that is in effect through the end of the study period should be sufficient 

to justify attribution of the facility’s capacity to the purchaser.  EPSA disagrees with the 

additional limitations described in the NOI.  First, the period of time the PPA was in 

                                                      
26  See id. at P 32. 
27  Id. 
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effect prior to filing of the application should be irrelevant in what the NOI properly 

recognizes as “a forward-looking analysis of the effect of the proposed 

transaction . . . .”28  Second, it is not clear what is meant by the condition about the 

facility being external to the purchaser’s BAA and not having transmission into the BAA.  

To the extent the Commission is proposing a rule that only attributes capacity to the 

purchaser if the facility its external to its BAA, it is hard to see what useful purpose 

would be served, because, in that instance, there would be no overlap and no need for 

any competitive analysis at all.29  Accordingly, EPSA urges the Commission to make 

clear that capacity will be attributed to the purchaser when the PPA is in effect when the 

application is filed and will remain in effect through the end of the study period for the 

competitive analysis.30 

Even if the Commission adopts an approach that counterfactually assumes, as a 

general matter, that capacity subject to PPAs can be withheld from the market by the 

owner, it should continue to attribute capacity to the purchaser with respect to 

intermittent resources, such as wind and solar.  Even where these resources may be 

                                                      
28  Id. at P 28 (emphasis added).  See also, e.g., Revised Filing Requirements Under Part 33 of the 
Commission’s Regulations, Order No. 642, FERC Stats. & Regs. ¶ 31,111 at 31,887 (2000) (stating that 
the Appendix A “analysis should be as forward-looking as practicable”) (“Order No. 642”), on reh’g, Order 
No. 642-A, 94 FERC ¶ 61,289 (2001).  To the extent that the Commission is concerned about a PPA and 
a proposed transaction being “linked,” Osprey Energy Ctr., LLC, 152 FERC ¶ 61,066 at P 31 (2015) 
(“Osprey”), it should be clear as to what type of linkage is problematic.  To be sure, if the PPA could be 
terminated if the transaction were not consummated, there might be a valid concern about whether the 
PPA should be considered in the analysis.  But where, as in Osprey, the PPA will continue in effect even 
if a proposed transaction is not consummated, there would appear to be no such concern:  the facility’s 
output will be committed to the purchaser, regardless of whether the transaction goes forward, and the 
proper baseline for the Section 203 analysis is, therefore, one in which the capacity is attributed to the 
purchaser. 
29  See 18 C.F.R. § 33.3(a)(2)(i) (2016).  See also Order No. 642, FERC Stats. & Regs. ¶ 31,111 at 
31,902 (stating that a competitive analysis will not be required if “the applicant demonstrates that the 
merging entities do not currently operate in the same geographic markets”). 
30  To the extent that no competitive analysis is required, the PPA would need to be in effect through 
the end of the study period that would have been used if such an analysis was performed. 
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dispatchable to some limited extent, their characteristics make them very poorly suited 

to withholding, and, where the owner is concerned, this is doubly true where such 

resources are committed under a long-term PPA.  It simply makes no sense to require 

that Section 203 applicants conduct a competitive analysis that attributes to the asset 

owner the capacity of an intermittent resource contracted to the purchaser or a third-

party on a long-term basis. 

C. The Commission Should Continue To Allow, But Not Require, 
Additional Competitive Analyses 

The NOI seeks comment on whether Section 203 applicants should be required 

to submit one or more of the following in addition to the Appendix A analysis:  (1) a 

supply curve analysis, (2) a pivotal supplier analysis, and (3) a wholesale market share 

analysis.31  EPSA urges the Commission to abandon these proposals, because they 

would impose an unnecessary and substantial burden on applicants and the 

Commission and create precisely the sort of uncertainty that the Commission has 

properly sought to avoid in the Section 203 setting. 

The Commission adopted the existing Appendix A screen in 1994 in recognition 

of the importance of “giv[ing] applicants some certainty about how filings will be 

analyzed and what will be an adequate showing that the [transaction] would not 

significantly increase market power.”32  The Appendix A screen is “conservative enough 

so that parties and the Commission can be confident that an application that clears the 

screen would have no adverse effect on competition.”33  The Commission has 

                                                      
31  See NOI, FERC Stats. & Regs. ¶ 35,578 at PP 20-30. 
32  Merger Policy Statement, FERC Stats. & Regs. ¶ 31,044 at 30,118. 
33  Id. at 30,199. 
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reaffirmed the Appendix A approach on several occasions since then, most recently in 

2012, when, after receiving comments on possible changes, it concluded that the 

Appendix A analysis “remains an important tool for evaluating mergers on the basis of 

their effect on market structure and performance while also providing analytic and 

procedural certainty to industry at a relatively low cost.”34  That being the case, the 

Commission should be cautious about requiring additional types of analyses that will 

increase costs and uncertainty for applicants and that will also require additional 

Commission time and resources to analyze. 

There is no evidence that the Commission’s confidence in the Appendix A 

analysis as a conservative screen is misplaced or that, by relying on this analysis, the 

Commission has granted Section 203 approval for transactions that have had an 

adverse effect on competition.  And there can be little doubt that the Appendix A 

analysis has provided needed certainty to prospective applicants.  Bolting additional 

conservative screens onto the Appendix A screen would create precisely the sort of 

uncertainty the Commission has rightly sought to avoid, particularly if, as with the two 

screens employed in the market-based rate setting,35 a failure of one screen would 

                                                      
34  Analysis of Horizontal Market Power, 138 FERC ¶ 61,109 at P 35.  See also Order No. 642, 
FERC Stats. & Regs. ¶ 31,111 at 31,879 (describing the Appendix A analysis as “standard, generally 
conservative check to allow the Commission, applicants and intervenors to quickly identify mergers that 
are unlikely to present competitive problems”); FPA Section 203 Supplemental Policy Statement, FERC 
Stats. & Regs. ¶ 31,253 at P 59 (2007) (“Supplemental Policy Statement”) (“[T]he Commission does not 
believe modifications to the Appendix A analysis are warranted at this time.”), on clarification & 
reconsideration, 122 FERC ¶ 61,157 (2008). 
35  See, e.g., Market-Based Rates for Wholesale Sales of Elec. Energy, Capacity & Ancillary Servs. 
by Pub. Utils., Order No. 697, FERC Stats. & Regs. ¶ 31,252 at P 33 (2007) (“Sellers that fail either 
[market-based rate] screen will be rebuttably presumed to have market power.”), on reh’g, Order No. 697-
A, FERC Stats. & Regs. ¶ 31,268 (“Order No. 697-A”) (adopting a “rebuttable presumption” that ISO/RTO 
mitigation is “sufficient to address any market power concerns” in ISO/RTO markets and sub-markets), on 
reh’g, Order No. 697-B, FERC Stats. & Regs. ¶ 31,285 (2008), on reh’g, Order No. 697-C, FERC Stats. & 
Regs. ¶ 31,291 (2009), on reh’g, Order No. 697-D, FERC Stats. & Regs. ¶ 31,305 (2010), clarified, 131 
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trigger additional scrutiny.  Further, applying multiple conservative screens – screens 

that, by design, err on the side of suggesting competitive concerns – will inevitably 

increase the number of false positives, which will further tax the resources of both the 

Commission and applicants. 

On the other side of the scale, it is hard to see what useful purpose would be 

served by requiring preparation and submission of additional analyses given that 

applicants and intervenors already have the option of submitting alternative analyses.  

The Commission has never claimed that the Appendix A analysis is the exclusive means 

of analyzing competitive effects.  To the contrary, it has always made clear that 

applicants and intervenors alike are free to rely on other evidence regarding the 

competitive effect of a proposed transaction and that the Appendix A analysis’s value: 

is primarily as screening criteria.  Should a proposed merger 
fail the screen, the Commission will look to additional factors 
in its determination of whether a proposed merger would 
adversely affect competition.  Market participants should 
make the Commission aware of other factors because they 
are in a better position to identify those aspects of the 
market that are important to doing a competitive analysis.  
However, we also note that a violation of the Appendix A 
screen does not conclusively demonstrate that the horizontal 
aspect of a proposed merger would have anticompetitive 
consequences.  If the screen is violated, the Commission will 
take a closer look at whether the merger would harm 
competition.  If not, and no intervenors make a convincing 
case that the merger has anticompetitive effects despite 
passing the screen, the horizontal analysis stops there.  The 
facts of each case ( e.g., market conditions, such as demand 
and supply elasticity, ease of entry and market rules, as well 
as technical conditions, such as the types of generation 

                                                                                                                                                                           
FERC ¶ 61,021 (2010), aff’d sub nom. Montana Consumer Counsel v. FERC, 659 F.3d 910 (9th Cir. 
2011), cert. denied Public Citizen, Inc. v. FERC, 133 S. Ct. 26 (2012). 
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involved) determine whether the merger would harm 
competition.36   

In addition, the Commission has stated that, “even where an applicant passes the HHI 

screen, the Commission also considers intervenor theories of competitive harm.”37  

Indeed, as the Commission observed in reaffirming the Appendix A analysis, it has not 

only “stated” its willingness to look beyond the Appendix A screens, it “has done so in 

practice.”38 

Separate and apart from the reasons not to add additional screens to the existing 

Appendix A analysis, there are additional reasons not to adopt the specific screens 

described in the NOI.  While others will presumably address these issues in greater 

detail, EPSA discusses several specific concerns with respect to the supply curve, 

pivotal supplier and market share screens. 

Requiring submission of a supply curve analysis would be a fundamental 

departure from the principles underlying the Commission’s existing merger analysis and 

highly problematic in proceedings subject to the requirements of the Administrative 

Procedure Act (the “APA”).  In contrast with the Appendix A analysis, which draw on 

established standard and thresholds, there are no fixed standards for performing, or 

assessing the results of, supply curve analyses.  This is a problem inherent in the 

supply curve analysis itself:  There is rarely, if ever, a single “right way” to perform such 

an analysis or a single “right answer” to be reached through such an analysis.   
                                                      
36  Order No. 642, FERC Stats. & Regs. ¶ 31,111 at 31,897.  See also, e.g., Supplemental Policy 
Statement, FERC Stats. & Regs. ¶ 31,253 at P 65. 
37  Supplemental Policy Statement, FERC Stats. & Regs. ¶ 31,253 at P 65. 
38  Analysis of Horizontal Market Power, 138 FERC ¶ 61,109 at P 37.  See also, e.g., Osprey, 152 
FERC ¶ 61,066 (approving transaction despite screen failures in light of other evidence presented by 
applicants); Tucson Elec. Power Co., 149 FERC ¶ 61,056 at P 30 (2014) (reiterating the Commission’s 
willingness to “consider evidence of anticompetitive effects other than increases in HHI”). 
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The lack of clarity and transparency inherent in the supply curve analysis does 

not necessarily present a problem in the closed, off-the-record process conducted by 

the Department of Justice (“DOJ”) and the Federal Trade Commission (the “FTC”) 

pursuant to the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (the “HSR Act”)39 

without the constraints imposed by the APA.  It would, however, be a massive, if not 

insuperable, challenge for the Commission, which conducts open, on-the-record 

proceedings and which, as an agency bound by the APA, is not at liberty to have one 

“rule for Monday, and another for Tuesday.”40   

Moreover, performing a supply curve analysis typically requires highly sensitive 

and proprietary information of a sort whose disclosure to competitors could harm not 

only the applicants but also competition.  As a result, if the Commission were to adopt 

this requirement, it would be faced with a choice between requiring that such 

information be provided to intervenors or compromising the openness and transparency 

of the Section 203 process. 

With respect to the pivotal supplier and wholesale market share analyses 

specifically, EPSA appreciates the Commission’s interest in “harmonizing its analysis of 

transactions under section 203 and its market-based rate analysis under 

section 205 . . . .”41  EPSA does not disagree that, in some areas, harmonization 

between the Section 203 analysis and the market-based rate analysis would be 

beneficial.  For example, the Commission could give more weight to behavioral 

mitigation measures, including ISO/RTO market monitoring and mitigation regimes, in 

                                                      
39  NOI, FERC Stats. & Regs. ¶ 35,578 at P 33. 
40  Shell Oil Co. v. FERC, 664 F.2d 79, 83 (5th Cir. 1981). 
41  NOI, FERC Stats. & Regs. ¶ 35,578 at P 11. 
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the Section 203 setting, consistent with the approach taken in market-based rate 

proceedings.42  But harmonization is not an end in itself, and applicants should not be 

required to prepare and submit – and the Commission should not be required to 

review – additional screens absent some showing that the Appendix A screen is not 

adequately fulfilling its purpose. 

D. The Commission Should Not Require The Submission Of Merger-
Related Documents 

The NOI seeks comment on whether the Commission should require applicants 

to submit the same kind of “consultant reports and other internal reports” that they 

submit to DOJ and the FPA pursuant to the HSR Act.43  EPSA urges the Commission 

not to adopt such a requirement. 

In the Supplemental Policy Statement, the Commission expressly rejected a 

proposal to require the submission of just such materials, explaining that: 

Unlike the DOJ and the FTC, who can keep any of the 
information confidential, our proceedings require a public 
record, and our decisions must be based on evidence that is 
available to the parties of record in the proceeding.  We 
permit applicants to request confidentiality for certain 
documents and file a protective order to allow intervenors to 
view those documents.  However, we cannot maintain the 
same degree of confidentiality as do the DOJ and the FTC.  
The HSR [Act] filings often contain highly sensitive 
proprietary documents such as the companies' price 
forecasts, pricing analyses, and pricing decisions.  Access to 
such valuable commercial information could not only harm 
the merging companies, it could also harm competition in 
wholesale electricity markets by facilitating coordination by 

                                                      
42  See, e.g., Order No. 697-A, FERC Stats. & Regs. ¶ 31,268 at P 111 (adopting a “rebuttable 
presumption” that ISO/RTO mitigation is “sufficient to address any market power concerns” in ISO/RTO 
markets and sub-markets). 
43  NOI, FERC Stats. & Regs. ¶ 35,578 at P 33. 
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competitors, who would have a better understanding of each 
other's pricing strategies and competitive objectives.44 

The typical HSR Act submission would include presentations to the board of directors, 

thousands of e-mail communications, and other internal documents whose release 

would reveal highly sensitive and proprietary information about the applicant’s corporate 

strategies.  For example, these materials often discuss other, unannounced transactions 

that the applicant may have considered or may be considering.  There would be no way 

to ensure that this information, even if only available pursuant to a protective order, was 

not misused by competitors in ways that would not only harm the applicants but 

competition in wholesale markets.  Accordingly, the concerns expressed by the 

Commission in the Supplemental Policy Statement remain just as valid as they were in 

2007. 

Absent a sea change in the way the Commission conducts its Section 203 

proceedings, EPSA does not see a practical way to prevent the problems identified in 

the Supplemental Policy Statement.  In theory, the Commission might adopt a per se 

rule that these materials are not subject to release, even subject to a protective order, 

similar to the approach taken by DOJ and the FTC.  But such a rule would be 

fundamentally at odds with the notice-and-comment process employed in Commission 

proceedings generally and the principles underlying the Commission’s ex parte rules, as 

documents will be put before decisional employees in what will be, in some cases, 

contested on-the-record proceedings, without being made available to intervenors.45 

                                                      
44  Supplemental Policy Statement, FERC Stats. & Regs. ¶ 31,253 at P 75 (footnotes omitted). 
45  See 18 C.F.R. § 385.2201 (2016).  The Commission could, of course, modify its ex parte rules to 
permit discussions between Staff and Applicants, but that would represent a fundamental departure from 
the way the Commission conducts Section 203 proceedings.   
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On the other side of the scale, the benefit of providing these documents would 

seem to be, at best, questionable.  By contrast with DOJ and the FTC, the Commission 

requires Section 203 applicants to submit competitive analyses prepared in accordance 

with Appendix A and subsequent precedent, including precedent specifically addressing 

data sources for various inputs to the analysis.  In these circumstances, it is hard to see 

what relevance internally generated forecasts or preliminary market analyses have to 

the Commission’s review under Section 203 or what meaningful inference could be 

drawn from any perceived inconsistencies between the internal analyses and the formal 

Appendix A analysis.   

E. The Commission Should Consider Additional Blanket Authorizations 
But Should Not Eliminate The Section 33.1(c)(8) Blanket 
Authorization 

The NOI seeks comment on whether certain of the blanket FPA Section 203 

authorizations “currently in effect may no longer be appropriate”46 and whether there are 

other classes of transactions for which blanket authorizations would be appropriate.47  

As discussed below,  EPSA does not agree that are any changed circumstances that 

warrant eliminating the blanket authorization set forth in Section 33.1(c)(8) of the 

Commission’s regulations, as suggested in the NOI, but does believe that the 

Commission should consider new blanket authorizations for tax equity transactions and 

acquisitions of FERC-jurisdictional facilities with a value below $10 million. 

                                                      
46  NOI, FERC Stats. & Regs. ¶ 35,578 at P 37. 
47  See id. at P 38. 
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1. The Commission Should Retain The Section 33.1(c)(8) Blanket 
Authorization 

Section 33.1(c)(8) of the Commission’s regulations48 grants blanket 

Section 203(a)(2) for entities that are holding companies solely with respect to exempt 

wholesale generators (“EWGs”), qualifying facilities (“QFs”) and foreign utility 

companies (“FUCOs”) to acquire additional EWGs, QFs and FUCOs.  In the NOI, the 

Commission suggests that this blanket authorization “may no longer be 

appropriate . . . as [EWGs] now make up a significant portion of supply and any 

transaction involving these generators could affect wholesale rates by impacting 

competition.”49   

As an initial matter, the discussion of the Section 33.1(c)(8) blanket authorization 

erroneously appears to assume that EWGs did not “make up a significant portion of 

supply”50 when this blanket authorization was adopted in Order No. 669-A.51  A very 

large portion of the nation’s generation portfolio was then and is now comprised on 

EWGs.  More importantly, however, this discussion fails to recognize that 

Section 33.1(c)(8) only provides a blanket authorization pursuant to Section 203(a)(2) of 

the FPA and that transactions involving EWGs that are public utilities and/or their FERC-

jurisdictional facilities are still subject to review under Section 203(a)(1) of the FPA.  The 

Commission made just this point in denying rehearing of Order No. 669-A, explaining 

that: 

                                                      
48  18 C.F.R. § 33.1(c)(8) (2016). 
49  NOI, FERC Stats. & Regs. ¶ 35,578 at P 37. 
50  Id. 
51  Order No. 669-A, FERC Stats. & Regs. ¶ 31,214 at P 52. 
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[T]his blanket authorization in no way affects any 
section 203(a)(1) authorizations required by EWGs 
themselves.  The vast majority of EWGs located in the 
United States are public utilities and, to the extent such 
EWGs seek to sell or transfer control of their jurisdictional 
facilities to a holding company, such EWGs will be subject to 
a competitive review of the transaction under 
section 203(a)(1)(A), irrespective of the holding company’s 
blanket exemption.  Thus, . . . concerns that EWG 
acquisitions will escape competitive review are misplaced.52 

Nothing has changed since this blanket authorization was adopted that would justify its 

elimination at this time. 

2. The Commission Should Consider New Blanket Authorizations 
For Tax Equity Transactions And Acquisitions Of FERC-
Jurisdictional Facilities With A Value Of Less Than $10 Million 

The NOI accurately notes that there may be additional categories of transactions 

that do not present competitive concerns and for which blanket authorizations may be 

appropriate.53  Specifically, the NOI cites the example of transactions involving “the 

disposition of securities with limited rights to governance of the public utility . . . .”54  A 

perfect example would be the large number of Section 203 applications submitted with 

respect to tax equity investments in owners of wind- and solar-powered generating 

facilities.  The interests acquired in such transactions typically convey only limited 

consent rights consistent with those of the tax equity investors in AES Creative 

Resources, L.P.,55 and a blanket Section 203 authorization covering such transactions 

                                                      
52  Order No. 669-B, FERC Stats. & Regs. ¶ 31,225 at P 39 (footnote omitted). 
53  See NOI, FERC Stats. & Regs. ¶ 35,578 at P 38. 
54  Id. 
55  129 FERC ¶ 61,239 at P 26 (2009). 

20161128-5219 FERC PDF (Unofficial) 11/28/2016 3:50:58 PM



 

21 

would save time and resources for both industry and the Commission, while facilitating 

investment in the renewable energy sector. 

The Commission should also consider a blanket authorization to address the 

issue of transactions subject to only Section 203(a)(1)(B) of the FPA discussed in the 

NOI.56  As explained in the NOI, the issue arises from the fact that this subsection, 

unlike Section 203(a)(1)(A), does not include any dollar threshold.57  Prior to the 

amendments to Section 203 enacted as part of the Energy Policy Act of 2005 (“EPAct of 

2005”), the asymmetry between the subsections was resolved through the 

Commission’s regulations, which extended the then-effective dollar threshold ($50,000) 

applicable to dispositions covered by what is now Section 203(a)(1)(A) to the “merge or 

consolidate” clause in what is now Section 203(a)(1)(B).58  In Order No. 669, the 

Commission concluded that this approach was “no longer tenable” in light of the “plain 

language of amended section 203.”59  While EPSA accepts the Commission’s 

interpretation of the amended statutory text, that interpretation would appear to apply 

with equal force to the pre-EPAct of 2005 statutory language.60  Unless one believes 

that the Commission was misinterpreting Section 203 for several decades prior to Order 

                                                      
56  See NOI, FERC Stats. & Regs. ¶ 35,578 at P 39. 
57  See id. 
58  See Order No. 669, FERC Stats. & Regs. ¶ 31,200 at P 32 (noting that “our regulations 
previously applied a dollar threshold to mergers and consolidations”). 
59  Id. 
60  Compare 16 U.S.C. § 824b(a) (2000) (stating that no public utility may, without prior Commission 
approval, “sell, lease, or otherwise dispose of the whole of its facilities subject to the jurisdiction of the 
Commission, or any part thereof with a value in excess of $50,000, or by any means whatsoever, directly 
or indirectly, merge or consolidate such facilities with those of any other person”) with 16 U.S.C. 
§ 824b(a)(1) (2012) (stating that no public utility may, without prior Commission approval, “(A) sell, lease, 
or otherwise dispose of the whole of its facilities subject to the jurisdiction of the Commission, or any part 
thereof of a value in excess of $10,000,000” or “(B) merge or consolidate, directly or indirectly, such 
facilities or any part thereof with those of any other person, by any means whatsoever”). 
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No. 669, it would seem reasonable to regard the $50,000 threshold for mergers and 

consolidations in the Commission’s regulations as an implied blanket authorization.  In 

any event, regardless of how it is characterized, the Commission’s longstanding 

approach of applying a threshold to such transactions made sense and avoided 

unnecessary Section 203 applications for “transfers of low-value equipment . . . .”61  

EPSA therefore urges the Commission to consider an express blanket authorization, 

consistent with that approach. 

F. The Commission Should Revisit Its Approach To Sales Of Merchant 
Assets To Vertically-Integrated Utilities Outside Organized Markets 

The Commission should revisit its approach to sales of merchant generation 

assets to vertically-integrated utilities outside organized markets.  For better or worse, 

the Commission has elected not to mandate organized markets throughout the United 

States.62  As a result, there are large swaths of the country where the markets are not, 

and, in all likelihood, never will be, competitive in any meaningful sense.  Competitive 

generators in these region are faced with rampant monopsony power, and, in most 

cases, are simply looking for an opportunity to monetize their assets – i.e., to cut their 

losses and get out.  Unfortunately, the same utility dominance that is pushing the 

competitive generators towards the exits makes it difficult, if not impossible, to pass the 

Appendix A screens for a sale to the incumbent utility, i.e., the entity most likely to be 

interested in acquiring the facility.63  The upshot is that the only option may be to shut 

down the assets, even when it means the vertically-integrated utility will then move 

                                                      
61  FERC Stats. & Regs. ¶ 35,578 at P 39. 
62  See Remedying Undue Discrimination through Open Access Transmission Serv. & Standard 
Elec. Mkt. Design, 112 FERC ¶ 61,073 (2005). 
63  See Bluegrass Generation Co., L.L.C., 139 FERC ¶ 61,094 (2012). 
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forward with a substantially more costly self-build project.  In fact, vertically-integrated 

utilities have happily pointed to the difficulty of obtaining FPA Section 203 as a 

justification for requiring captive retail ratepayers to bear the costs of substantially more 

expensive self-build projects, rather than acquiring existing merchant facilities whose 

owners are eager to sell.64 

EPSA appreciates that, having adopted the Appendix A analysis as a screen, 

applications seeking approval despite screen failures can place the Commission in an 

awkward position, and EPSA does not, at this time, have a simple fix to the problem.  In 

the past, the Commission has found factors such as whether the utility sells power at 

market-based rates in the purchasing utility’s balancing authority area or whether the 

purchasing utility is required to credit all or nearly all of the revenues from off-system 

sales back to native load customers, to be evidence that the purchasing utility lacks  the 

ability or incentive to withhold power and raise wholesale prices.65  The Commission  

has also recognized the Available Economic Capacity measure, which accounts for 

native load obligation and thus recognizes that a utility acquiring capacity needed to 

serve native load will not be able to withhold that capacity from the wholesale market, 

as more relevant than the Economic Capacity measure in situations where there is little  

or no retail competition in the region and no indication that retail competition will be 

implemented in the near future.66  At a minimum, the Commission should reaffirm that 

                                                      
64  See, e.g., Duke Energy Florida Inc.’s Notice of Filing, Docket No. 140111-E1 (filed May 27, 
2014), http://www.psc.state.fl.us/library/FILINGS/14/02538-14/02538-14.pdf.  In this particular instance, 
the Commission granted FPA Section 203 approval despite Appendix A screen failures based on other 
evidence submitted by applicants.  Osprey, 152 FERC ¶ 61,066 at PP 33-37. 
65  See, e.g., Osprey, 152 FERC ¶ 61,066 at P 36. 
66  See, e.g., Arizona Pub. Serv. Co., 141 FERC ¶ 61,154 at P 28 (2012); Nevada Power Co., 113 
FERC ¶ 61,265 at P 15 (2005). 
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these and other potential mitigating factors remain a part of the Commission’s merger 

analysis in situations where a merchant generator seeks to sell a unit to a vertically 

integrated utility outside of an organized market.  While finding a proper fix may require 

further proceedings, the bottom line is that this is a problem that deserves the 

Commission’s attention:  It is more than a little perverse that a statutory requirement to 

approve transactions that are “consistent with the public interest”67 would be construed 

in a manner that forces captive retail ratepayers to bear the costs of more expensive 

self-build alternatives, all in the name of preserving competition in a region where it 

does not exist to begin with. 

                                                      
67  16 U.S.C. § 824b(a)(4) (2012). 
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III. CONCLUSION 

Wherefore, for the foregoing reasons, EPSA respectfully requests that the 

Commission take these comments into account in considering the proposals set forth in the 

NOI. 

Respectfully submitted, 

ELECTRIC POWER SUPPLY ASSOCIATION 

By:   /s/ David G. Tewksbury   
David G. Tewksbury 
Stephanie S. Lim 
KING & SPALDING LLP 
1700 Pennsylvania Ave., NW 
Washington, DC  20006 

Nancy Bagot 
Senior Vice President 
Electric Power Supply Association 
1401 New York Ave, NW, Suite 1230 
Washington, DC  20005 

On behalf of the Electric Power Supply 
Association 

Dated:  November 28, 2016
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Attachment A 

 

Proposed “2ab – 2bc” Formula 

As the Commission knows, “2ab” is a simplified form of the formula for 

calculating the Herfindahl-Hirschman Index (“HHI”) increase that results from a full 

merger or acquisition of two entities, whose market shares are represented by “a” and 

“b”: 

HHI change = [a + b]2 - [a2 + b2] =  
[a2 + b2 + ab + ab] - [a2 + b2] =  
a2 + b2 + ab + ab - a2 - b2 = 2ab 

Where a partial acquisition is involved, the formulas can be adapted to add a third 

variable, “c,” representing the seller’s post-transaction market presence.  In other words, 

the seller’s pre-transaction market share would equal the sum of c and b, and its post-

transaction market share would equal c.

1  With this additional variable, the formula can be simplified to “2ab – 2bc” as follows: 

HHI change = [[a + b]2 + c2] - [a2 + [c+ b]2] = 
a2 + b2 + ab + ab + c2 - a2 - c2 - b2 - bc – bc = 2ab - 2bc 

As in the case of the “2ab” formula, the simplified formula produces exactly the same 

mathematical result as the more complex formula. 

Applying the two simplified formulas to a hypothetical transaction illustrates why 

the “2ab” analysis does, in fact, “lead to false results in situations where the proposed 

transaction is a partial acquisition of a competitor in the same market.”2  Assume, for 

example, that a seller with a pre-transaction market share of 20 percent is selling assets 

representing a market share of 7 percent to a buyer with a pre-transaction market share 

of 10 percent; in other words, “a” equals 10, “b” equals 7, and “c” equals 13 (i.e., 20 – 
                                                      
1  As in the “2ab” formula, the post-transaction market share of the merged entity or the acquiror 
would equal the sum of a and b. 
2  Id. 
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7).  A “2ab” analysis of this transaction would suggest an HHI increase of 140 points (2 * 

10 * 7 = 140), while a “2ab – 2bc” analysis would show that this transaction actually 

results in an HHI decrease of 42 points ([2 * 10 * 7] – [2 * 7 * 13] = 42).  In other words, 

the “2ab” analysis in this case would not only exaggerate the transaction’s concentrating 

effect and suggest an HHI increase of a magnitude that might prompt concerns, it would 

also obscure completely the deconcentrating and thus beneficial effect of the 

transaction. 
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