
 

 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Grid Reliability and  
Resilience Pricing 

) 
) 

Docket No. RM18-1-000 

INITIAL COMMENTS OF THE ELECTRIC POWER SUPPLY ASSOCIATION 

The Electric Power Supply Association (“EPSA”) hereby submits its initial 

comments (these “Initial Comments”)1 on the notice of proposed rulemaking (the 

“NOPR”) issued by the Secretary of Energy (the “Secretary”) on September 28, 20172 

and noticed by the Federal Energy Regulatory Commission (the “Commission” or 

“FERC”) in the above-captioned proceeding on October 2, 2017.3  As discussed below 

and in the affidavit of Paul M. Sotkiewicz, Ph.D. (the “Sotkiewicz Affidavit”) (Attachment 

A), and the affidavit of David W. DeRamus, Ph.D., and Collin Cain, M.SC. (the 

“DeRamus/Cain Affidavit”) (Attachment B), the proposed rule is misguided and 

fundamentally flawed and represents nothing more or less than corporate welfare that 

will result in massive harm to American consumers and the American economy.  The 

Commission should exercise its discretion and its exclusive jurisdiction under 

Section 403(b) of the Department of Energy Organization Act (the “DOE Organization 

Act”)4 and terminate this proceeding without delay and without issuing a final rule.  At 

                                                      
1  These Initial Comments represent the position of EPSA as an organization, but not 
necessarily the views of any particular member of EPSA with respect to any issue. 
2  Grid Resilience Pricing Rule, Notice of Proposed Rulemaking, 82 Fed. Reg. 46,940 
(Oct. 10, 2017). 
3  Grid Reliability & Resilience Pricing, Notice Inviting Comments, Docket No. RM18-1-000 
(Oct. 2, 2017) (unreported) (the “October 2 Notice”). 
4  42 U.S.C. 7173(b) (2012). 
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the same time, the Commission should expeditiously act to protect organized markets 

from out-of-market subsidies and move forward on genuine improvements to price 

formation in organized wholesale markets.  To the extent any of the problems of the 

fuel-secure resources that would benefit from the NOPR are, in fact, attributable to “the 

chronic distortion of the markets,”5 such actions would provide relief to their owners, 

without destroying those markets or sacrificing the benefits markets deliver to 

consumers and the economy. 

INTRODUCTION AND EXECUTIVE SUMMARY 

Wholesale competition has been national policy for nearly 40 years, and the 

independent system operator (“ISO”) and regional transmission organization (“RTO”) 

markets have delivered enormous benefits to American consumers and the American 

economy.  That said, EPSA would be the first to agree with the Secretary that the 

organized markets are not perfect and that the Commission “must adopt rules requiring 

the Commission-approved ISOs and RTOs to reduce the chronic distortion of the 

markets . . . .”6  It is precisely for this reason that EPSA was the first to urge the 

Commission to examine price formation in the organized markets almost four years 

ago7 and that EPSA has been at the forefront of efforts to protect the organized markets 

                                                      
5  NOPR, 82 Fed. Reg. at 46,945. 
6  Id. 
7  See EPSA, Organized Wholesale Markets Require Meaningful Reforms In Light Of 
Serious Challenges (Jan. 2014) (presentation to FERC commissioners), https://epsa.org/wp-
content/uploads/2017/10/EPSA_RTO_Market_Reform_Slides_010914.pptx.  See also, e.g., 
Principles for Energy Market Price Formation Reforms, Docket No. AD14-14-000 (Mar. 9, 2015) 
(principles jointly developed by EPSA and four other trade associations); Susan L. Pope, Price 
Formation in ISOs and RTOs:  Principles and Improvements (Oct. 2014) (paper supported by 
EPSA), https://epsa.org/wp-content/uploads/2017/04/2CC210000016F.filename.EPSA_Price_
Formation_Oct_29_2014_FINAL.pdf; Comments of the Electric Power Supply Association, the 
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from the damaging effects of out-of-market subsidies.8  EPSA categorically rejects the 

proposition, however, that the time has come to abandon the organized markets or that 

further out-of-market subsidies for a preferred class of resources will do anything but 

exacerbate the problems currently afflicting those markets. 

The single greatest threat to the organized markets today is that presented by 

market interventions in the form of out-of-market subsidies that tip the scales in favor of 

certain resources.  As EPSA has stated on numerous occasions, these subsidies 

represent an existential threat to competitive markets that demands the Commission’s 

immediate attention.9  Out-of-market subsidies, by design, interfere with the economic 

signals for efficient entry and exit that the organized markets are supposed to convey, 

and suppress clearing prices, thereby denying other suppliers the reasonable 

                                                                                                                                                                           
PJM Power Providers Group and the Western Power Trading Forum, Docket No. RM17-2-000 
(filed Apr. 10, 2017); Comments of the Electric Power Supply Association, Independent Power 
Producers of New York Inc., the New England Power Generators Association, Inc., the PJM 
Power Providers Group and the Western Power Trading Forum, Docket No. RM17-3-000 (filed 
Feb. 28, 2017); Comments of the Electric Power Supply Association, Docket No. ER16-372-002 
(filed Sept. 16, 2016); Comments of the Electric Power Supply Association on Report of the 
Midcontinent Independent System Operator, Inc., Docket No. AD14-14-000 (filed Apr. 6, 2016); 
Comments of the Electric Power Supply Association, Docket No. ER16-372-000 (filed Dec. 11, 
2015). 
8  See, e.g., Motion to Amend, and Amendment to, Complaint and Request for Expedited 
Action on Amended Complaint, Docket No. EL16-49-000 (filed Jan. 9, 2017) (“EL16-49 
Amendment”); Request for Expedited Action, Docket No. EL13-62-002 (filed Jan. 9, 2017); 
Complaint, Electric Power Supply Ass’n v. Anthony M. Star, Case No. 1:17-cv-01164 (N.D. IL. 
Feb. 14, 2017); Complaint, Coalition for Competitive Electricity v. Audrey Zibelman, Case 
No. 1:16-cv-08164 (S.D. N.Y. Oct. 19, 2016); Complaint Requesting Fast Track Processing, 
Docket No. EL16-33-000 (filed Jan. 27, 2016), granted, Electric Power Supply Ass’n v. AEP 
Generation Resources, Inc., 155 FERC ¶ 61,102 (2016); Complaint Requesting Fast Track 
Processing, Docket No. EL16-34-000 (filed Jan. 27, 2016), granted, Electric Power Supply 
Ass’n v. FirstEnergy Solutions Corp., 155 FERC ¶ 61,101 (2016); Brief of the Electric Power 
Supply Association, the Edison Electric Institute, and PJM Power Providers Group, Inc. as Amici 
Curiae in Support of Respondents, Nos. 14-614, 14-623 (filed Jan. 19, 2016). 
9  See, e.g., Post-Technical Conference Comments of the Electric Power Supply 
Association at 7, Docket No. AD17-11-000 (filed June 22, 2017); EL16-49 Amendment at 2. 
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opportunity to recovery of, and on, their invested capital to which they are entitled under 

Sections 205 and 206 of the Federal Power Act (the “FPA”)10 and the Fifth Amendment 

to the U.S. Constitution.11  Where the out-of-market subsidies are directed to new 

entrants, the Commission has recognized that this price suppression causes rates to be 

unjust and unreasonable12 and is, therefore, unlawful under Section 206 of the FPA.13  

Although it has similarly acknowledged such price suppression where out-of-market 

subsidies are flowing to existing resources,14 the Commission has yet to act in open 

dockets raising these issues with respect to the PJM Interconnection, L.L.C. (“PJM”) 

(Docket No. EL16-49-000) and New York Independent System Operator, Inc. (Docket 

No. EL13-62-002) capacity markets, despite repeated pleas from EPSA15 and others, 

including PJM.16 

                                                      
10  16 U.S.C. §§ 824d, 824e (2012). 
11  U.S. CONST. amend. V. 
12  See infra note 87.  
13  16 U.S.C. § 824e (2012). 
14  See Independent Power Producers Ass’n of N.Y. v. New York Indep. Sys. Operator, Inc., 
150 FERC ¶ 61,214 at P 69 (2015) (recognizing that out-of-market payments for the repowering 
of existing units may cause “capacity market prices [to] be artificially suppressed” and “might 
deter new entry or displace less-costly existing capacity”). 
15  See, e.g., Motion to Lodge and Request for Expedited Action on Amended Complaint, 
Docket No. EL16-49-000 (filed Aug. 30, 2017); Motion to Lodge and Renewed Request for 
Expedited Action, Docket No. EL13-62-002 (filed Aug. 30, 2017). 
16  See, e.g., Answer of PJM Interconnection, L.L.C. to Amended Complaint at 5, Docket 
No. EL16-49-000 (filed Jan. 30, 2017) (stating that “the Commission should direct PJM to 
submit a Tariff filing . . . to propose one or more market design solutions to respond to state 
programs advancing policy preferences which favor particular resources or resource types”); 
Answer of PJM Interconnection, L.L.C. at 2, Docket No. EL16-49-000 (filed Apr. 11, 2016) 
(agreeing with complainants that capacity market offers “submitted by Existing Generation 
Capacity Resources could result in unjust and unreasonable rates when such resources are 
subsidized by state-approved out-of-market payments” and stating that “[t]he Commission 
should . . . direct PJM to submit revised rules, after vetting through a stakeholder process”).  Cf. 
also Transcript of Technical Conference at 260:16-19, Docket No. AD17-11-000 (May 1, 2017) 
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The threat from out-of-market subsidies is not even mentioned in the NOPR.  

Although glaring, this deficiency is not surprising as the NOPR’s proposed remedy for 

“chronic distortion of the markets”17 is a new program of market-distorting, out-of-market 

subsidies.  As should be obvious, the proposed federal subsidies would only exacerbate 

the distortion already being caused by State supported subsidies and hasten the 

realization of the dystopian vision articulated by Joseph E. Bowring, Ph.D., PJM’s 

Independent Market Monitor, when he warned that “[c]ompetition in the markets could 

be replaced by competition to receive subsidies.”18 

A separate, but related, threat to the organized markets comes from excessive 

reliance on out-of-market dispatch and compensation, as well as other price formation 

flaws in the market rules, that prevent the markets from conveying price signals that 

fully reflect actual system conditions and support investment.  To be clear, EPSA greatly 

appreciates the Commission’s efforts on price formation issues to date and the very real 

progress the Commission has made.19   At the same time, EPSA understands the 

frustration expressed in the NOPR, when the Secretary states that “the Commission has 

developed a vast record of comments, hearings, and technical conferences on price 

formation matters, but has not done enough to address the crisis at hand.”20 

                                                                                                                                                                           
(Andrew Ott, President and CEO of PJM, stating that “one of the things that we are hoping for 
from the Commission is give us a time frame – put a time frame on us to deal with this issue”). 
17  NOPR, 82 Fed. Reg. at 46,945. 
18  Answer of the Independent Market Monitor for PJM at 4, Docket No. EL16-49-000 (filed 
Jan. 30, 2017) (“IMM Answer”). 
19  See, e.g., Offer Caps in Mkts. Operated by Regional Transmission Orgs. & Indep. Sys. 
Operators, Order No. 831, FERC Stats. & Regs. ¶ 31,387 (2016); Settlement Intervals & 
Shortage Pricing in Mkts. Operated by Regional Transmission Orgs. & Indep. Sys. Operators, 
Order No. 825, FERC Stats. & Regs. ¶ 31,384 (2016). 
20  NOPR, 82 Fed. Reg. at 46,945. 
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EPSA certainly does not agree that the alleged “imminent loss of generators with 

on-site fuel supplies,” as such, is a “crisis,”21 much less a reliability crisis.  EPSA does 

agree with the Secretary, however, to the extent he is suggesting that further action on 

price formation improvements is urgently needed.  To that end, EPSA strongly urges the 

Commission to accelerate and expand its price formation efforts. 

There are numerous clear and compelling reasons – not least among them the 

Commission’s statutory obligation to ensure that prices in the organized markets are 

“just and reasonable”22 – why the Commission should press on with its price formation 

initiative, but there is also another, perhaps less obvious reason:  namely, that without 

significant near-term improvements, supplier support for competitive markets may 

dissipate as more suppliers opt to compete for subsidies and lose interest in the 

markets.  As a trade association whose members generate electricity using a broad 

range of technologies and fuels, including natural gas, coal, nuclear and renewables, 

EPSA can speak first hand to the temptation of proposals like that in the NOPR.  A 

number of EPSA’s members would stand to collect tens, even hundreds, of millions of 

dollars annually under the Secretary’s proposed rule, and such a rule would also set the 

table for other resources, such as the natural gas-fired combined cycle units that 

provide the flexibility needed to accommodate variable energy resources and inflexible 

resources, to demand their own cost-based compensation when that rule destroys the 

competitive markets.  Fortunately, EPSA’s members continue to believe that their long 

term best interests, as well as those of American consumers and the American 

                                                      
21  Id. 
22  See 16 U.S.C. §§ 824e(a), 824d(a) (2012). 
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economy, lie with preserving and improving the competitive markets.  But absent 

needed improvements to price formation in those markets (as distinct from the price-

distorting subsidies proposed in the NOPR), EPSA worries that the supplier 

constituency for price formation improvements, in particular, and competitive markets, in 

general, could continue to erode. 

The NOPR provides a useful reminder of the growing threat of out-of-market 

subsidies and the urgent need for action to protect the organized wholesale markets 

from that threat and to improve price formation in those markets.  But that is the limit of 

its contribution to the discussion.  As explained below, the Commission should terminate 

this proceeding without issuing a final rule and, now that it has regained a quorum, 

promptly turn its attention back to genuine price formation reforms, rather than the price 

deformation proposed in the NOPR.  Over and above the fact that the proposed rule 

represents a step in exactly the wrong direction from a policy perspective, termination of 

this proceeding without issuing a final rule is required because: 

 The proposed rule cannot satisfy either, much less both, of the 
requirements of Section 206 of the FPA, inasmuch as: 

o Existing market rules are not unjust and unreasonable in any way 
relevant to the proposed rule, and 

o The proposed rule is unjust and unreasonable and unduly 
discriminatory and preferential; 

 The issuance of a final rule based on the proposed rule, particularly by 
December 11, 2017, as contemplated by the NOPR, cannot be reconciled 
with the requirements of the Administrative Procedure Act (the “APA”),23 
inasmuch as: 

o Interested parties have not been afforded adequate notice and a 
meaningful opportunity for comment; and 

                                                      
23  5 U.S.C. §§ 500, et seq. (2012). 
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o Such a final rule would be arbitrary and capricious and not 
supported by substantial evidence as: 

 It would be irreconcilable with longstanding Commission 
precedent, and 

 The NOPR provides nothing that would allow the 
Commission to articulate a rational connection between the 
facts found and the choice made. 

While the Commission should terminate this rulemaking without issuing a final rule, 

EPSA is not suggesting that it do nothing.  Rather, the Commission should turn its 

attention back to the serious threat to the organized markets from out-of-market 

subsidies and to the important work of improving price formation in those markets. 

I. COMMUNICATIONS 

EPSA respectfully requests that all communications regarding this filing be 

addressed to the following persons: 

Nancy E. Bagot 
Senior Vice President 
Electric Power Supply Association 
1401 New York Ave, NW, Suite 950 
Washington, DC  20005 
(202) 349-0141 
nancyb@epsa.org 

David G. Tewksbury 
KING & SPALDING LLP 
1700 Pennsylvania Ave., NW 
Washington, DC 20006 
(202) 626-5454 
(202) 626-3737 (facsimile) 
dtewksbury@kslaw.com 

II. DESCRIPTION OF EPSA 

Celebrating its 20th anniversary in 2017, EPSA is the national trade association 

representing leading independent power producers and marketers.  EPSA members 

provide reliable and competitively priced electricity from environmentally responsible 

facilities using a diverse mix of fuels and technologies.  Electricity supplied on a 

competitive basis collectively accounts for 40 percent of the U.S. installed generating 

capacity.  EPSA seeks to bring the benefits of competition to all electricity customers. 
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The generating assets of EPSA’s members are primarily located in the parts of 

the country with ISO/RTO markets, because those markets provide better market 

access and investment signals.  EPSA’s members have invested billions of dollars, 

without ratepayer subsidies or support, in these regions in reliance on market signals 

and federal and state policies favoring competitive markets.  Within these markets, 

EPSA’s members own, lease or operate generation facilities using a diverse range of 

fuels and technologies, including natural gas-fired facilities, coal-fired facilities, nuclear 

power plants and renewable resources. 

III. BACKGROUND 

On September 28, 2017, the Secretary issued the NOPR pursuant to 

Section 403 of the Department of Energy Organization Act (the “DOE Organization 

Act”).24  Through the NOPR, the Secretary proposes modifications to the Commission’s 

regulations under which each Commission-approved ISO/RTO with a capacity market 

would be required to: 

establish a tariff that provides a just and reasonable rate for 
the—  

(1) Purchase of electric energy from an eligible reliability 
and resiliency resource; and  

(2) recovery of costs and a return on equity for such 
resource dispatched during grid operations. 

(B) The just and reasonable rate shall include pricing to 
ensure that each eligible resource is fully compensated for 
the benefits and services it provides to grid operations, 
including reliability, resiliency and on-site fuel-assurance, 
and that each eligible resource recovers its fully allocated 
costs and a fair return on equity.25 

                                                      
24  42 U.S.C. § 7172 (2012). 
25  NOPR, 82 Fed. Reg. at 46,948. 
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The proposed rule would define an “eligible reliability and resiliency resource” as a 

resource that, among other things, “has a 90-day fuel supply on site enabling it to 

operate during an emergency, extreme weather conditions, or a natural or man-made 

disaster . . . .”26 

Pursuant to Section 403(b) of the DOE Organization Act,27 the Secretary 

“requir[ed] the Commission to consider and take final action on the proposed rule within 

60 days from the date of the publication of th[e] NOPR in the Federal Register” (i.e., by 

December 11, 2017).28  The NOPR provided for comments to be submitted by 

November 24, 2017 (45 days from publication of the NOPR in the Federal Register) “or 

according to a schedule to be published by the Commission.”29 

On October 2, 2017, the Secretary of the Commission issued a notice shortening 

the comment period such that initial and reply comments are due October 23, 2017, and 

November 7, 2017, respectively.30  On October 4, 2017, the Commission’s Office of 

Energy Policy and Innovation issued a series of questions that commenters were asked 

to address in their comments on the NOPR.31  On October 11, 2017, the Secretary of 

the Commission issued a further notice denying a request for extension of the comment 

dates.32 

                                                      
26  Id. 
27  42 U.S.C. § 7172(b) (2012). 
28  NOPR, 82 Fed. Reg. at 46,945. 
29  Id. at 46,941. 
30  See October 2 Notice, Docket No. RM18-1-000. 
31  Grid Reliability & Resilience Pricing, Request for Information, Docket No. RM18-1-000 
(Oct. 4, 2017) (unreported) (the “Staff Information Request”). 
32  Grid Reliability & Resilience Pricing, Notice Denying Extension of Time, Docket 
No. RM18-1-000 (Oct. 11, 2017) (unreported) (the “October 11 Notice”). 
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IV. COMMENTS 

As an initial matter, it bears emphasis that, despite the unusual circumstances of 

the NOPR’s birth, this rulemaking is now no different from any other from a legal 

perspective.33  Notwithstanding the fact that the NOPR was issued by the Secretary, the 

Commission now has “exclusive jurisdiction” over the NOPR,34 and the Commission 

cannot lawfully adopt the proposed rule without satisfying the strictures of Section 206 

of the FPA35 and provisions of the APA relating to agency decision-making and 

rulemaking.36  The Commission also enjoys the same broad discretion it would have in 

any other rulemaking proceeding, including the discretion to terminate this proceeding 

without adopting the proposed rule and, indeed, to terminate this proceeding without 

issuing any final rule.37 

If anything, the fact that the NOPR originated from outside the Commission 

makes the strictest compliance with the requirements of the FPA and the APA and the 

                                                      
33  EPSA recognizes that the Commission must act on the NOPR within any “reasonable 
time limits as may be set by the Secretary . . . .”  42 U.S.C. § 7173(b) (2012).  As discussed 
below in Section IV.C.1, the time limits established in the NOPR are patently unreasonable, 
and, as a result, they should not be binding on the Commission.  In any event, even if they were 
binding, that would not lower the legal standards that must be met in order to adopt the 
proposed rule, or any other rule, in this proceeding. 
34  42 U.S.C. § 7173(b) (2012).  See also Letter from The Honorable Maria Cantwell, et al. to 
the Honorable Kimberly D. Bose at 1 (Oct. 16, 2017) (“Senators’ Letter”) (stating that while the 
DOE Organization Act “gives the Secretary . . . the right to propose rules within the jurisdiction of 
the Commission, that Act gives the Commission the ‘exclusive jurisdiction with respect to any 
proposal’” made by the Secretary” (emphasis in original)), https://www.energy.senate.gov/public/
index.cfm?a=files.serve&File_id=1D3A8F2F-D2CD-4ACA-A694-9B574EAD9E47. 
35  16 U.S.C. § 824e (2012). 
36  See S. Rep. No. 164, 95th Cong., 1st Sess., at 40, 1977 U.S.C.C.A.N. 854, 894 (1977) 
(“Senate Report”) (“Any rules proposed under [Section 403(a)] are subject to the procedures 
established in subsection (b) of this section, as well as to any other procedures specified in the 
remainder of the bill, and any procedures in the [APA] not inconsistent with this act.”). 
37  See infra note 191. 
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exercise of the Commission’s independent judgment all the more imperative, as the 

Commission must avoid even the appearance of being subject to undue political 

influence by the Secretary, the Department of Energy (the “Department”), or other parts 

of the Executive Branch.  To be sure, the Secretary had every right to issue the NOPR 

under Section 403(a) of the DOE Organization Act.38  But the DOE Organization Act 

makes equally clear that the Commission is to be an “independent regulatory 

commission,”39 and expressly provides that “the members, employees, or other 

personnel of the Commission shall not be responsible to or subject to the supervision or 

direction of any officer, employee, or agent of any other part of the Department.”40  

Accordingly, notwithstanding language in the NOPR purporting to “direct[]” the 

Commission to adopt the proposed rule,41 the Commission is not bound by any such 

directive and is, in fact, legally prohibited from taking direction from the Secretary. 

As discussed below, the proposed rule represents fundamentally bad public 

policy and cannot be adopted without violating the requirements of the FPA and the 

APA.  Accordingly, EPSA urges the Commission to exercise its discretion to terminate 

this proceeding without issuing a final rule. 

                                                      
38  42 U.S.C. § 7172(a) (2012). 
39  42 U.S.C. § 7171(a) (2012). 
40  42 U.S.C. § 7171(d) (2012).  See also 42 U.S.C. § 7171(b) (2012) (stating that the 
Commission’s members “may be removed by the President only for inefficiency, neglect of duty, 
or malfeasance in office”). 
41  See NOPR, 82 Fed. Reg. at 46,945. 
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A. The Secretary’s Proposed Rule Is At Odds With Established National 
Policy And Relevant Statutory And Constitutional Principles 
Underlying That Policy 

For nearly 40 years, going back to the Public Utility Regulatory Policies Act of 

1978 and continuing with the Energy Policy Act of 1992 and the Energy Policy Act of 

2005 (“EPAct 2005”), promoting wholesale competition has been accepted national 

policy.42  Indeed, as the Commission’s then-Chairman observed when EPAct 2005 was 

enacted, that law was the “third major federal law in . . . 25 years to embrace wholesale 

competition.”43  Against this legislative backdrop, the Commission has, with bipartisan 

support from the rest of the Executive Branch and the Legislative Branch,44 pursued “an 

ambitious program of market-based reforms”45 and has worked “to break down 

regulatory and economic barriers that hinder a free market in wholesale electricity.”46  In 

the process, the Commission has expressly recognized that “[n]ational policy has been, 

and continues to be, to foster competition in wholesale electric power markets.”47 

As the Commission and others, including the Department, have consistently 

found, this national policy has delivered enormous benefits to the American economy in 
                                                      
42  See Comments of Richard J. Pierce, Jr. in Response to Notice of Proposed Rulemaking 
at 3, Docket No. RM18-1-000 (filed Oct. 16, 2017). 
43  Joseph T. Kelliher, Statement of Chairman Joseph T. Kelliher, Docket No. AD07-7-000 
(Feb. 27, 2007). 
44  See Comments of the Bipartisan Former FERC Commissioners at 3, Docket No. RM18-
1-000 (filed Oct. 19, 2017) (“Former Commissioners’ Comments”) (eight former Commissioners 
noting that the Commission’s competitive initiative “has drawn support from officials in every 
Presidential Administration over the last three decades [and] from every relevant committee of 
the Congress”). 
45  Morgan Stanley Capital Grp. Inc. v. Pub. Util. Distr. No. 1 of Snohomish Cty., 554 U.S. 
527, 535 (2008) (“Morgan Stanley”). 
46  Id. at 536. 
47  Wholesale Competition in Regions with Organized Elec. Markets, Order No. 719, FERC 
Stats. & Regs. ¶ 31,281 at P 1 (2008) (“Order No. 719), on reh’g, Order No. 719-B, 129 FERC 
¶ 61,252 (2009). 
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general and to American consumers in particular.48  Competitive wholesale markets 

benefit American consumers by (1) lowering prices relative to those they would have 

faced under traditional, cost-of-service ratemaking, (2) increasing efficiency, and 

(3) promoting innovation.49  The organized markets have been particularly successful in 

                                                      
48  See, e.g., Preventing Undue Discrimination & Preference in Transmission Serv., Order 
No. 890, FERC Stats. & Regs. ¶ 31,241 at P 60 (2007) (discussing Department study finding that 
“wholesale electricity markets . . . lowered consumers’ electricity bills by nearly $13 billion 
annually”), on reh’g, Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 (2007), on reh’g, Order No. 
890-B, 123 FERC ¶ 61,299 (2008), on reh’g, Order No. 890-C, 126 FERC ¶ 61,228, on 
clarification, Order No. 890-D, 129 FERC ¶ 61,126 (2009); Notice of Technical Conference, 
Docket No. AD17-11-000 (March 3, 2017) (unreported) (“Competitive wholesale energy and 
capacity markets bring value to customers by efficiently pricing energy and capacity, taking into 
account the operational needs and the dynamics of the transmission system, and providing 
transparent signals for investment and retirement of resources.”); Former Commissioners’ 
Comments at 3 (“Th[e] effort to develop organized markets has been successful by almost any 
measure, reaching over two-thirds of all customers in the nation’s economy.”); Monitoring 
Analytics, LLC, 2016 State of the Market Report for PJM at 1 (Mar. 9, 2017) (“The PJM markets 
work.  The PJM markets bring customers the benefits of competition.”), http://www.
monitoringanalytics.com/reports/pjm_state_of_the_market/2016/2016-som-pjm-volume1.pdf; ISO 
New England, Inc., 2017 Regional Electricity Outlook at 11 (Jan. 2017) (discussing ways in which 
“competitive markets have helped produce real benefits for New England”), https://www.iso-ne.
com/static-assets/documents/2017/02/2017_reo.pdf, PJM, Resource Investment in Competitive 
Markets at i (May 5, 2016) (“Two decades of experience and numerous studies have 
demonstrated competitive wholesale markets in PJM and elsewhere bring increased operational 
efficiency and innovation, resulting from transparent market prices and the benefits of single, 
independent dispatch across a broad region.”); http://www.pjm.com/~/media/library/ 
reports-notices/special-reports/20160505-resource-investment-in-competitive-markets-paper.ashx; 
Potomac Economics, LLC, 2016 State of the Market Report for the New York ISO Markets at 13 
(May 2017) (stating that New York’s organized markets “provide substantial benefits to the region 
by ensuring that the lowest-cost supplies are used to meet demand in the short-term and by 
establishing transparent, efficient price signals that govern investment and retirement decisions in 
the long-term”), http://www.nyiso.com/public/webdocs/markets_operations/documents/Studies_
and_Reports/Reports/Market_Monitoring_Unit_Reports/2016/NYISO_2016_SOM_Report_5-10-
2017.pdf; Steve Cicala, Imperfect Markets versus Imperfect Regulation in U.S. Electricity 
Generation (Jan. 22, 2017) (“Imperfect Markets”), http://home.uchicago.edu/~scicala/papers/elec_
gov_v_mkt_draft_2.pdf. 
49  See, e.g., Demand Response Compensation in Organized Wholesale Energy Mkts., 
Order No. 745, FERC Stats. & Regs. ¶ 31,322 at P 8 (2011) (“Effective wholesale competition 
protects customers by, among other things, providing more supply options, encouraging new 
entry and innovation, and spurring deployment of new technologies.”), on reh’g, Order No. 745-
A, 137 FERC ¶ 61,215 (2011) ; Regional Transmission Orgs., Order No. 2000, FERC Stats. & 
Regs. ¶ 31,089 at 30,993 (1999) (“Competition in wholesale electricity markets is the best way 
to protect the public interest and ensure that electricity consumers pay the lowest price possible 
for reliable service.”), on reh’g, Order No. 2000-A, FERC Stats. & Regs. ¶ 31,092 (2000), aff’d 
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this regard.  Dr. DeRamus and Mr. Cain explain that these markets “have created clear 

and powerful incentives to improve generator performance, to invest in additional 

capacity and new technology, and to retire resources that are no longer economic.”50 

Just as importantly, competitive markets have benefitted consumers by shifting 

the risks of generation investments from ratepayers to generation owners and their 

investors.  As Dr. Sotkiewicz explains: 

To the extent they made good decisions or benefitted from 
upside risk such as robust demand growth and high natural 
gas prices, they could make money or at least minimize the 
poor outcomes related to poor decisions.  To the extent they 
made bad decisions, either prospectively or retrospectively, 
or faced downside market risk with flat or declining demand, 
low natural gas prices, and technology innovation, they 
would lose money and ratepayers would not be on the hook 
to cover those losses.51 

                                                                                                                                                                           
sub nom. Pub. Util. Dist. No. 1 v. FERC, 272 F.3d 607 (D.C. Cir. 2001); Promoting Wholesale 
Competition Through Open Access Non-Discriminatory Transmission Servs. by Pub. Utils.; 
Recovery of Stranded Costs by Pub. Utils. & Transmitting Utils., Order No. 888, FERC Stats. & 
Regs. ¶ 31,036 at 31,634 (1996) (“Order No. 888”) (adopting rules “designed to remove 
impediments to competition in the wholesale bulk power marketplace and to bring more 
efficient, lower cost power to the Nation’s electricity consumers”), (footnote omitted), on reh’g, 
Order No. 888-A, FERC Stats. & Regs. ¶ 31,048, on reh’g, Order No. 888-B, 81 FERC ¶ 61,248 
(1997), on reh’g, Order No. 888-C, 82 FERC ¶ 61,046 (1998), aff’d in relevant part sub nom. 
Transmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub 
nom. New York v. FERC, 535 U.S. 1 (2002); Order No. 888, FERC Stats. & Regs. ¶ 31,036 at 
31,652 (describing the “non-quantifiable benefits” of a rule removing impediments to wholesale 
competition as including “(1) better use of existing assets and institutions; (2) new market 
mechanisms; (3) technical innovation; and (4) less rate distortion”).  Cf. also Order No. 719, 
FERC Stats. & Regs. ¶ 31,281 at P 48 (stating that demand response benefits consumers by 
“providing competitive pressure to reduce wholesale power prices, providing for the more 
efficient operation of organized markets, helping to mitigate market power and enhance system 
reliability, and encouraging development and implementation of new technologies”). 
50  DeRamus/Cain Affidavit at ¶ 27.  See also Former Commissioners’ Comments at 5 
(“[C]ompetitive wholesale markets have delivered lower-cost electric power and improved the 
efficiency of the generation fleet.”). 
51  Sotkiewicz Affidavit at ¶ 82. 
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As explained by eight former FERC commissioners, the result has been to shift the risk 

of generation investments “from captive customers to market participants who could 

better manage risk (and some of who[m] have not been successful doing so).”52 

For its part, the Judicial Branch has consistently recognized, and affirmed the 

lawfulness of, the Commission’s decision to “forego[] the cost-based rate-setting 

traditionally used to prevent monopolistic pricing” and instead “to ensure ‘just and 

reasonable’ wholesale rates by enhancing competition . . . .”53  While the Commission’s 

“role has evolved” with the increasingly competitive nature of the wholesale power 

sector,54 it continues to be the case that, as both a statutory and a constitutional matter, 

the setting of “just and reasonable” rates under the FPA “involves a balancing of the 

investor and consumer interests.”55  The Commission has endeavored to ensure that 

the market rules for the organized markets are designed in a manner that achieves the 

required balancing of interests.56  At the same time, however, the Commission has 

                                                      
52  Former Commissioners’ Comments at 4. 
53  FERC v. Electric Power Supply Ass’n, 136 S.Ct. 760, 768 (2016) (“EPSA”).  See also, 
e.g., Montana Consumer Counsel v. FERC, 659 F.3d 910, 916-20 (9th Cir. 2011); Blumenthal v. 
FERC, 552 F.3d 875, 882 (D.C. Cir. 2009) (“Blumenthal v. FERC”); California ex rel. Lockyer v. 
FERC, 383 F.3d 1013, 1016 (9th Cir. 2004). 
54  EPSA, 136 S.Ct. 760, 768. 
55  FPC v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944) (“Hope”).  See, e.g., id. (stating 
that “the investor interest has a legitimate concern with the financial integrity of the company 
whose rates are being regulated”); Pennsylvania Water & Power Co. v. FPC, 343 U.S. 414, 418 
(1952) (stating that the consumer has a right to be protected “against excessive prices”) 
(footnote omitted). 
56  See, e.g., Wisconsin Pub. Power, Inc. v. FERC, 493 F.3d 239, 262 (D.C. Cir. 2007) 
(describing, with approval, the Commission’s conclusion that price ceilings accepted in 
challenged orders represented “an appropriate trade-off between the interests of buyers and 
sellers” and adding that, “of course, setting a just and reasonable rate necessarily ‘involves a 
balancing of the investor and the consumer interests’’’ (quoting Hope, 320 U.S. at 603)); New 
York Indep. Sys. Operator, Inc., 147 FERC ¶ 61,148 at P 59 (2014) (“The Commission has 
considered the extent to which rates in the Lower Hudson Valley will increase as a result of the 
implementation of a new [installed capacity] demand curve, but the Commission concludes that 
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emphasized that, in a competitive market, a generator is entitled only to an “opportunity 

to recover its costs,” and that “the Commission has no obligation in a competitive 

marketplace to guarantee [a generator] its full traditional cost-of-service.”57 

The Secretary’s proposed rule would reverse the long and positive trend towards 

competition in favor of a “Back to the Future” approach under which a large segment of 

the generation fleet – primarily, if not exclusively, consisting of nuclear-powered and 

coal-fired generating facilities – would be moved back to full traditional cost-of-service 

regulation.58  The resulting subsidies are, as Dr. DeRamus and Mr. Cain state, 

“antithetical to the Commission’s long-time support for competitive wholesale 

markets.”59  Over and above billions of dollars in direct costs to consumers,60 

consumers and the Nation’s economy would be deprived of the tangible benefits that 

the organized wholesale markets have delivered and can continue to deliver.   

                                                                                                                                                                           
the phased-in rates do not represent a balanced approach that will benefit both consumers and 
investors.”), aff’d sub nom. Central Hudson Gas & Elec. Corp. v. FERC, 783 F.2d 92 (2nd Cir. 
2015); Midwest Indep. Transmission Sys. Operator, Inc., 122 FERC P 61172 at P 121 (2008) 
(finding that, as conditioned, a proposed “market power mitigation plan provides [the required] 
balancing of interests”); New York Indep. Sys. Operator, Inc., 118 FERC ¶ 61,182 at P 17 
(instituting an investigation under Section 206 of the FPA to determine “whether and how 
market rules need to be revised to provide a level of compensation that will attract and retain 
needed infrastructure and thus promote long-term reliability while neither overcompensating nor 
under-compensating generators”), on reh’g, 118 FERC ¶ 61,251 (2007). 
57  Bridgeport Energy, LLC, 113 FERC ¶ 61,311 at P 29 (2005) (“Bridgeport”) (emphasis in 
original), on reh’g, 114 FERC ¶ 61,265 (2006).  See also, e.g., ISO New England Inc., 158 
FERC ¶ 61,138 at P 54 (2017). 
58  See DeRamus/Cain Affidavit at ¶ 6. 
59  Id. at ¶ 27. 
60  See id. at ¶ 5 (estimating additional costs of over $2 billion annually); Sotkiewicz Affidavit 
at ¶ 63 (estimating additional costs of as much as $4.5 billion annually in PJM alone); Rich 
Heidorn Jr., ICF Analysis: DOE NOPR Cost Could near $4B/Year, RTO Insider (Oct. 4, 2017) 
(citing analysis by ICF’s George Katsigiannakis and Judah Rose as showing that the 
Secretary’s proposed rule “could cost ratepayers $800 million to $3.8 billion annually through 
2030”).  
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Contrary to established Commission policy, eligible resources would be 

guaranteed “fully allocated costs and a fair return on equity”61 (i.e., full traditional cost-

of-service rates), which will “blunt incentives to minimize costs, because (except for 

regulatory lag) cost reductions serve to reduce the generator's prices, and thus, fail to 

increase its profits.”62  This will also shift the past and future risks of these generation 

investments from owners, who, as Dr. Sotkiewicz notes, willingly took on those risks, to 

ratepayers.63 

At the same, as discussed below in Section IV.B.1, the proposed rule will 

artificially suppress clearing prices on which other resources depend and will ultimately 

destroy the organized wholesale markets altogether.64  Those suppressed prices will 

also harm consumers and reliability as the clearing prices will “understate[] the value of 

resources necessary to reliably serve load.”65  The end result will be higher costs borne 

by consumers, without any reliability or resiliency benefits.66  It will also lead inexorably 

                                                      
61  NOPR, 82 Fed. Reg. at 46,948. 
62  Devon Power LLC, 110 FERC ¶ 61,315 at P 454 (2005) (“Devon Power”).  See also 
Comments of Potomac Economics, Ltd. at 16-17, Docket No. RM18-1-000 (filed Oct. 20, 2017) 
(“Potomac Comments”). 
63  See Sotkiewicz Affidavit at ¶ 81-84.  
64  See id. at ¶ 66; DeRamus/Cain Affidavit at ¶¶ 39-45.  See also Former Commissioners’ 
Comments at 6 (“Investor confidence would evaporate and markets would tend to collapse.”). 
65  Blumenthal v. ISO New England, Inc., 117 FERC ¶ 61,038 at P 58 (2006) 
(“Blumenthal I”), reh’g denied, 118 FERC ¶ 61,205 (2007) (“Blumenthal II”), aff’d sub nom. 
Blumenthal v. FERC, 552 F.3d 875. 
66  See Sotkiewicz Affidavit at ¶¶ 59-64.  See also Potomac Comments at 15 (stating the 
proposed rule “promises to raise prices for consumers by eroding the core benefits of 
competitive electricity markets”); id. at ¶ 16 (warning that “the NOPR may degrade reliability by 
causing unsubsidized resources to retire prematurely and retarding new investment in 
generating resources”). 
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to demands for “reliability cost recovery” from other suppliers, for example, owners of 

the flexible resources needed to accommodate variable energy resources.67 

The NOPR does not even acknowledge, much less attempt to grapple with, the 

implications of the proposed rule for the competitive wholesale markets.  This 

presumably reflects the Secretary’s opinion that “there is no free market in the energy 

industry . . . .”68  But this misses the point.  Regardless of whether the organized 

wholesale power markets are “free markets,” those markets are functionally competitive 

and are producing and can continue to produce tangible benefits for American 

consumers and the American economy.69  The destruction of those workably 

competitive markets, whether they are “free” or not, would be an enormous loss to the 

Nation, particularly given that, as noted in the NOPR, “[t]he sheer size and impact of the 

electricity market on our economy cannot be overstated.”70 

To be sure, the organized wholesale markets are not perfect, and it is true 

enough that, as indicated in the NOPR, the Commission itself has “recognized that 

there are deficiencies in the way the regulated wholesale power markets price power 

                                                      
67  See Department, Staff Report to the Secretary on Electricity Markets and Reliability at 6 
(Aug. 2017) (the “DOE Staff Report”), https://energy.gov/sites/prod/files/2017/08/f36/Staff%20
Report%20on%20Electricity%20Markets%20and%20Reliability_0.pdf. 
68  Timothy Cama, Perry: ‘There is no free market in the energy industry’, The Hill (Oct. 6, 
2017), http://thehill.com/policy/energy-environment/354270-perry-there-is-no-free-market-in-the-
energy-industry.  See also Timothy Cama, Lawmakers slam DOE’s proposal to help coal, 
nuclear power, The Hill (Oct. 12, 2017) (quoting the Secretary as testifying that “I think the idea 
that there is a free market in electrical generation is a fallacy”), http://thehill.com/policy/energy-
environment/355136-lawmakers-slam-does-proposal-to-help-coal-nuclear. 
69  See DeRamus/Cain Affidavit at ¶ 67 (“It is certainly true that, as administered and highly 
regulated markets, wholesale electricity markets have very different characteristics than 
unregulated markets for other products and services.  That does not diminish the fact that 
wholesale electricity markets are generally functioning reasonably well – even though many can 
and should be improved via changes to existing rules.”). 
70  See NOPR, 82 Fed. Reg. at 46,942. 
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(i.e., energy, capacity, and ancillary services) . . . .”71  But it does not follow – logically, 

economically or legally – that the baby must be poured out with the bath water and that 

sound national policy favoring wholesale markets should be abandoned simply because 

the existing organized markets, like most markets, are not perfect,72 much less just 

because the outcomes are politically unpopular in some quarters.73  Indeed, the 

Commission rejected a similar proposal by then Connecticut Attorney General (and now 

U.S. Senator) Richard Blumenthal and others, who urged that all generation facilities in 

Connecticut be placed under cost-based rate reliability must-run (“RMR”) agreements in 

light of flaws in the ISO New England Inc. market structure at the time.74  While the 

Commission shared the complainants’ “dissatisfaction with [the] temporary measures” 

then in place, it properly found their proposed complaint to be “misdirected.”75  The 

Commission should do the same here, particularly as the disconnect between the 

alleged problem and the proposed remedy is, as discussed below, even more dramatic. 

                                                      
71  Id. at 46,944. 
72  See Morgan Stanley, 535 U.S. at 546 (“Markets are not perfect . . . .”).  See also, e.g., 
Imperfect Markets at 7 (“While market imperfections are certainly cause for concern, evidence 
of their existence is not proof of their inferiority . . . .” (citation omitted)); Paul Joskow, Lessons 
Learned From Electricity Market Liberalization, The Energy Journal, Special Issue:  The Future 
of Electricity: Papers in Honor of David Newbery at 14 (2008) (explaining that the “’ideal’ 
textbook performance that we associate, for example, with perfectly competitive markets, is 
never achievable in reality”), https://economics.mit.edu/files/2093. 
73  See Letters from Robert E. Murray, https://www.documentcloud.org/documents/
3936141-Murray-s-letters-to-Trump-administration.html. 
74  See Blumenthal I, 117 FERC ¶ 61,038. 
75  Id. at P 58. 
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B. The Proposed Rule Cannot Satisfy The Requirements Of Section 206 
Of The FPA 

1. The Proposed Rule Is Unjust And Unreasonable And Unduly 
Discriminatory And Preferential 

Measured against the Commission’s precedent regarding rates for generators in 

competitive markets, the Secretary’s proposed rule will result in unjust and 

unreasonable prices in two ways: 

 Rates received by eligible resources will be excessive, in that they will be 
guaranteed recovery of, and on, their full cost of service, regardless of 
their performance; and 

 Rates received by other resources will be confiscatory, as they will be left 
to rely on suppressed market clearing prices and thereby deprived of a 
reasonable opportunity for recovery of, and on, their investment. 

Such a result would not only violate the statutory command that rates be “just and 

reasonable,”76 it would also be a blatant violation of the statutory proscription against 

rates that are “unduly discriminatory or preferential.”77 

Under Commission precedent, rates designed to guarantee “fully allocated costs 

and a fair return on equity”78 are excessive for an entity in a competitive market, absent 

a particularized showing that its generation is needed for reliability and will not remain 

available without such compensation.79  There has not even been a generalized 

                                                      
76  16 U.S.C. § 824d(a) (2012) (providing that any “rate or charge that is not just and 
reasonable is hereby declared to be unlawful”).  See also 16 U.S.C. § 824e(a) (2012) (requiring 
the Commission to reform any rate or charge that is “unjust” or “unreasonable”). 
77  16 U.S.C. § 824e(a) (2012).  See also 16 U.S.C. § 824d(b) (2012) (stating that no public 
utility shall “(1) make or grant any undue preference or advantage to any person or subject any 
person to any undue prejudice or disadvantage, or (2) maintain any unreasonable difference in 
rates, charges, service, facilities, or in any other respect, either as between localities or as 
between classes of service”). 
78  NOPR, 82 Fed. Reg. at 46,948. 
79  See Bridgeport, 113 FERC ¶ 61,311 at P 29. 
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showing to that effect here, and, in fact, PJM has previously stated that some of the 

generation towards which the proposed rule appears to be targeted is demonstrably not 

needed for reliability.  Specifically, to the extent that the NOPR is meant to benefit 

generation owned by FirstEnergy Solutions Corporation (“FES”),80 it is noteworthy PJM 

previously stated that reliability concerns invoked in support of an earlier scheme to 

subsidize FES’s coal-fired and nuclear generation in Ohio, were “wide of the mark and 

represent[ed] a proverbial ‘red herring.’”81  More broadly, as Dr. Sotkiewicz explains, 

these subsidies are simply not necessary to ensure resource adequacy or the 

availability of essential reliability services in the PJM region.82 

More importantly, the proposed rule would result in confiscatory rates for other 

suppliers.  The NOPR says nothing about the mechanics by which eligible resources 

will collect their “fully allocated costs and a fair return on equity,”83 and the prospective 

beneficiaries are no doubt working diligently to develop mechanisms and terminology 

designed to obscure the true nature of these payments.  As Drs. Sotkiewicz and 

DeRamus and Mr. Cain explain, however, regardless of what mechanism is employed, 

the proposed subsidies will result in substantial price suppression in the affected 

ISO/RTO markets.84  With their cost recovery assured, the eligible resources will remain 

                                                      
80  See supra note 73. 
81  Brief for Amicus Curiae PJM Interconnection, L.L.C. at 11, Case No. 14-1297-EL-SSO 
(Feb. 16, 2016) (brief in proceeding before the Public Utilities Commission of Ohio (the 
“PUCO”), http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A16B16B60102I02373.  
See also id. at 11 (assuring the PUCO that “electric system reliability is assured on a 
comprehensive basis and such reliability assurances do not hinge on [FES’s Ohio coal-fired and 
nuclear resources] resources . . . continuing in service). 
82  See Sotkiewicz Affidavit at ¶¶ at 14-27. 
83  NOPR, 82 Fed. Reg. at 46,948. 
84  See Sotkiewicz Affidavit at ¶¶ 66-74; DeRamus/Cain Affidavit at ¶¶ 46-52. 
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in the markets, rather than exiting, and can be expected to submit below-cost, non-

competitive offers into the organized markets, all of which will suppress prices in those 

markets.85  Indeed, extrapolating from their previous estimates of the price suppression 

impacts of the Illinois and New York zero emission credit programs, Dr. DeRamus and 

Mr. Cain state that, in the capacity markets alone, the proposal “could easily result in a 

loss to wholesale market participants of over $10 billion dollars of market revenue 

annually.”86 

The Commission has consistently held that price suppression of the sort that 

would result from the proposed rule is “unjust and unreasonable”87 and harmful to 

organized markets, which “will not be able to produce the needed investment to serve 

load and reliability if a subset of suppliers is allowed to bid noncompetitively to suppress 

market clearing prices.”88  The Commission has properly recognized that such bidding 

implicates its statutory “duty to ensure just and reasonable rates,”89 regardless of 

                                                      
85  See DeRamus/Cain Affidavit at ¶¶ 46-52. 
86  Id. at ¶ 50. 
87  See, e.g., ISO New England, Inc., 135 FERC ¶ 61,029 at P 170 (2011) (“[T]he 
Commission has previously found that uneconomic entry can produce unjust and unreasonable 
prices by artificially depressing capacity prices . . . .”), on reh’g 138 FERC ¶ 61,027 (2012) 
(“ISO-NE”); PJM Interconnection, L.L.C., 135 FERC ¶ 61,022 at P 141 (same), (“PJM II”), on 
reh’g, 137 FERC ¶ 61,145, on reh’g, 138 FERC ¶ 61,160, aff’d sub nom. New Jersey Bd. of 
Pub. Utils. v. FERC, 744 F.3d 74 (3rd Cir. 2014). 
88  PJM Interconnection, L.L.C., 128 FERC ¶ 61,157 at P 90 (2009) (“PJM”).  See also, e.g., 
New York Indep. Sys. Operator, Inc., 122 FERC ¶ 61,211 at P 103 (“NYISO”) (“Markets require 
appropriate price signals to alert investors when increased entry is needed.  By allowing net 
buyers to artificially depress prices, these necessary price signals may never be seen.”), on 
reh’g, 124 FERC ¶ 61,301 (2008), on reh’g, 131 FERC ¶ 61,170 (2010), on reh’g, 150 FERC 
¶ 61,208 (2015), on reh’g, 158 FERC ¶ 61,127 (2017). 
89  ISO-NE, 138 FERC ¶ 61,027 at P 20. 
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whether the incentives for below-cost offers derive from its own actions90 or those of 

other governmental actors.91  And, of course, the price suppression implicates not only 

the other suppliers’ statutory rights to “just and reasonable” rates but also their 

constitutional rights to a reasonable opportunity to recovery of, and on, their invested 

capital.92 

The disparity between the guaranteed cost over-recovery for eligible resources 

and the all but guaranteed cost under-recovery for other resources also renders the 

proposed rule blatantly discriminatory.  The “essence of the principle” of the prohibition 

against undue discrimination “is that those who are similarly entitled must be treated 

equally.”93  The Secretary has articulated no rational basis for distinguishing between 

resources eligible for full cost-of-service rates and other resources and certainly not any 

that would explain the gross disparity in compensation.  Rather, as discussed below, the 

NOPR simply jumps to the conclusion that on-site fuel capability provides resiliency and 

reliability benefits and offers no explanation at all as to why having 90 days of on-site 
                                                      
90  See California Indep. Sys. Operator Corp., 142 FERC ¶ 61,191 at P 28 (2014) 
(accepting a proposal by the California Independent System Operator Corporation (“CAISO”) to 
replace zero-price bids required by a Commission order suspending a market participant’s 
market-based rate authorization with CAISO-generated bids in order to “ensure[] that market-
clearing prices are not unnecessarily suppressed”); J.P. Morgan Energy Ventures Corp., 141 
FERC ¶ 61,118 at P 25 (2013) (eliminating the zero-price bid requirement in recognition of its 
“adverse effects,” including “uneconomic dispatch” that would have resulted when zero-price 
bids “”displace[d] more cost-effective resources”). 
91  See, e.g., PJM II, 135 FERC ¶ 61,022 at P 143. 
92  See Hope, 320 U.S. at 603; Grand Council of the Crees v. FERC, 198 F.3d 950, 965 
(D.C. Cir. 2000). 
93  Sebring Utils. Comm’n v. FERC, 591 F.2d 1003, 1009 n.24 (5th Cir. 1979).  See also, 
e.g., “Complex” Consol. Edison Co. N.Y., Inc. v. FERC, 165 F.3d 992, 1012 (D.C. Cir. 1999) 
(“[T]o show undue discrimination, the petitioner must demonstrate that the two classes of 
customers are similarly situated for purposes of the rate.” (citations omitted)); Transwestern 
Pipeline Co., Opinion No. 238-A, 36 FERC ¶ 61,175 at 61,433 (1986) (“Undue discrimination is 
in essence an unjustified difference in treatment of similarly situated customers.” (citations 
omitted)), aff’d sub nom. Transwestern Pipeline Co. v. FERC, 820 F.2d 733 (5th Cir. 1987). 
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fuel supply is so valuable as to justify guaranteed full cost recovery for resources with 

that capability and suppressed clearing prices for everyone else.  It would do so without 

regard to the fact that other resources satisfy all of the other eligibility requirements and 

also offer critical services and attributes (including some that resources that would 

receive subsidies under the proposed rule are incapable of providing) that maintain 

system reliability and resilience, and that all resources, including the eligible resources, 

are providing exactly the same energy, capacity and ancillary services products.94 

2. Existing Market Rules Are Not Unjust And Unreasonable In 
Any Way Relevant To The Proposed Rule 

Even making the counterfactual assumption that the Secretary’s proposed rule is 

just and reasonable, the Commission cannot require ISOs and RTOs to modify their 

tariffs unless it first finds those tariffs to be “unjust and unreasonable” or “unduly 

discriminatory or preferential” pursuant to Section 206(a) of the FPA.95  The NOPR does 

not even attempt to meet this threshold requirement.  Indeed, none of the words 

“unjust,” “unreasonable,” “unduly discriminatory,” or “preferential” even appears in the 

NOPR.  Rather, the Secretary skips a step and proposes that the Commission “exercise 

its authority under the [FPA] to establish just and reasonable rates for wholesale 

electricity sales.”96  But it is black-letter law that, “[w]ithout a showing that the existing 

rate is unlawful, FERC has no authority to impose a new rate.”97 

                                                      
94  In this regard, it is noteworthy that the NOPR does not suggest that eligible resources 
would be providing some product different from that provided by other resources. 
95  16 U.S.C. § 824e(a) (2012). 
96  NOPR, 82 Fed. Reg. at 46,940. 
97  Emera Maine v. FERC, 854 F.3d 9, 25 (D.C. Cir. 2017) (citations omitted).  See also, 
e.g., FirstEnergy Serv. Co. v. FERC, 758 F.3d 346, 353 (D.C. Cir. 2014) (discussing the 
Commission’s “’dual burden’ when it institutes a section 206 proceeding”). 
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EPSA would be the first to acknowledge that the existing ISO/RTO market rules 

are not perfect and that, where price formation and offers from subsidized existing 

resources are concerned, those rules are unjust and unreasonable in certain respects.  

But there is no evidence that those rules are unjust and unreasonable in any way 

relevant to the proposed rule.  In particular, none of the items described in Section II of 

the NOPR even comes close to establishing that the existing ISO/RTO market rules are 

unjust and unreasonable in any way that would justify moving a subset of resources 

back to cost-of-service regulation. 

Unsupported claims about an alleged need for more “resiliency” or “diversity” do 

not even begin to establish that existing market rules are unlawful under Section 206 of 

the FPA.  Even where a policy goal is set forth in the FPA, the Commission is not 

excused from compliance with the FPA’s specific ratemaking requirements.98  And, of 

course, Congress has never enacted any amendment to the FPA or other legislation 

that would allow, much less require, the Commission to prioritize resiliency or diversity 

over the requirement that rates be just and reasonable and not unduly discriminatory or 

preferential. 

The same is true of the NOPR’s claim that “[i]mmediate action is necessary to 

ensure fair compensation in order to stop the imminent loss of generators with on-site 

                                                      
98  Mississippi Indus. v. FERC, 808 F.2d 1525, 1559 (D.C. Cir. 1987) (stating that “we reject 
any suggestion that the FPA’s policy to encourage voluntary power pooling agreements could 
override the Commission’s specific obligation in section 205 of that Act to reject such 
agreements if found to be “unjust, unreasonable, unduly discriminatory or preferential”), vacated 
in part on other grounds, 822 F.2d 1103 (D.C. Cir. 1987); Richmond Power & Light v. FERC, 
574 F.2d 610, 615-16 (D.C. Cir. 1978) (rejecting argument that “[s]ince displacement of foreign 
oil with domestic energy is a national goal,” any rates “that do not lead to decreased 
consumption of foreign oil are ipso facto unreasonable”). 
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fuel supplies.”99  Even if the multitude of unsupported claims embedded in this 

statement were all true, that would not establish that existing market rules are unlawful 

under Section 206 of the FPA.  As noted, the Commission “has no obligation in a 

competitive marketplace to guarantee [a generator] its full traditional cost-of-service”100 

or to prevent uneconomic resources from exiting the market.  To the contrary, it is well-

established that properly functioning markets not only serve to provide incentives for 

new entry, when needed, but also to “guide efficient decisions to . . . retire existing 

capacity.”101  Accordingly, the Commission has made clear that there is no reason to 

“encourage older, higher-cost resources to remain in the market rather than 

retire . . . .”102  As Dr. Sotkiewicz observes, the proposed rule will not only discourage 

the retirement of uneconomic resources; it will also encourage the re-entry of 

previously-retired uneconomic resources.103  Like the retained uneconomic units, these 

“zombie” units will displace newer, more efficient units.104 

                                                      
99  NOPR, 82 Fed. Reg. at 46,945. 
100  Bridgeport, 113 FERC ¶ 61,311 at P 29. 
101  Astoria Generating Co. v. New York Indep. Sys. Operator, Inc., 151 FERC ¶ 61,043 at 
P 3 (2015).  See also, e.g., PJM Interconnection, L.L.C., 155 FERC ¶ 61,157 at P 68 (2016) 
(explaining that PJM’s capacity market design is intended to reflect the cost of procuring new 
resources “[a]s uneconomic existing resources retire”), aff’d sub nom. Advanced Energy Mgmt. 
Alliance v. FERC, 860 F.3d 656 (D.C. Cir. 2017) (“AEMA”). 
102  ISO New England Inc., 138 FERC ¶ 61,027 at P 39 (2012); see also id. at P 40 (it would 
be “inefficient” to “encourage[e] less efficient resources to remain in the market rather than 
retire”).  See also DeRamus/Cain Affidavit at ¶ 30 (“A necessary corollary of the incentives 
competitive markets create for efficient plant operation, new investment, and technological 
innovation, is that older, higher-cost resources that are no longer economic are induced to 
retire.”); Former Commissioners’ Comments at 5 (“Wholesale competition . . . has forced 
existing resources to become more reliable or to exit the market, and many noncompetitive 
generating units have exited.” (footnote omitted)). 
103  See Sotkiewicz Affidavit at ¶ 78. 
104  Id. 
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The NOPR also fails to recognize that the ISOs and RTOs already have a 

number of tools at their disposal to address potential threats to grid reliability, including 

reliability concerns that could be regarded as implicating resilience issues.105  These 

tools include a wide range of market-based solutions, as well as cost-based RMR 

arrangements to prevent the retirement of generation facilities where there is a genuine 

threat to reliability.106  As discussed below in Section IV.C.2.a, the Commission has 

deliberately required ISOs and RTOs to minimize their reliance on this last tool, RMR 

agreements.  Nonetheless, RMR arrangements remain available to ISOs and RTOs as 

a means “to ensure both that there is indeed adequate generation, and at the 

appropriate locations, to ensure reliable and efficient operations, and that such 

generation is adequately compensated so that it will be available when needed.”107 

There is no merit to the NOPR’s unsupported assertion that “[t]he 2014 Polar 

Vortex was a warning that the current and scheduled retirements of fuel-secure plants 

could threaten the reliability and resiliency of the electric grid.”108  There is nothing about 

the Polar Vortex that would support a claim that existing market rules are unjust and 

unreasonable as to reliability or resilience.  In reality, as Dr. Sotkiewicz explains, fuel 

supply issues were a relatively small part of the problem during the Polar Vortex, and 

resources with on-site fuel supply accounted for 52-76 percent of the outages during the 

                                                      
105  See id. at ¶ 33-40; DeRamus/Cain Affidavit at ¶ 8 (“‘Resiliency’ is simply one attribute of 
reliability, i.e., the ability to withstand and/or recover from extreme events that would otherwise 
disrupt the nation’s power supplies.”).  See also Potomac Comments at 4 (stating that “the 
issues addressed by the NOPR are entirely reliability issues”). 
106  See Sotkiewicz Affidavit at ¶ 39; DeRamus/Cain Affidavit at ¶¶ 74-87. 
107  New York Indep. Sys. Operator, Inc., 150 FERC ¶ 61,116 at P 11 (2015) (“NYISO”). 
108  NOPR, 82 Fed. Reg. at 46,942. 
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Polar Vortex.109  And even when fuel supply issues were the cause of outages, those 

issues often involved on-site fuel supply issues, such as frozen coal piles and gelled 

fuel.110  There is simply no credible evidence that the grid nearly failed during the Polar 

Vortex “from the loss of fuel-secure generation,”111 as claimed in the NOPR.112  

Moreover, Dr. Sotkiewicz explains that the “lessons from the past three winters in PJM, 

where approximately 90 percent the targeted ‘fuel secure’ resources are located, shows 

that so-called ‘fuel secure’ resources accounted for far more outages and a reliability 

problem than outages from gas interruptions.”113 

In addition, the NOPR conveniently ignores significant changes in the market 

rules that have occurred since – and, indeed, in response to – the Polar Vortex.  Most 

notably, PJM proposed a new “Capacity Performance” construct in order to improve 

performance incentives.114  PJM’s proposal was a response to the Polar Vortex and was 

                                                      
109  See Sotkiewicz Affidavit at ¶ 50.  See also PJM, Analysis of Operational Events and 
Market Impacts During the January 2014 Cold Weather Events at 4 (May 8, 2014) (“PJM Polar 
Vortex Analysis”) (“Equipment issues associated with both coal and natural gas units caused 
the greatest proportion of forced outages” during the Polar Vortex.), http://www.pjm.com/~/
media/library/reports-notices/weather-related/20140509-analysis-of-operational-events-and-market-
impacts-during-the-jan-2014-cold-weather-events.ashx. 
110  See North American Electric Reliability Corporation (“NERC”), Polar Vortex Review at 3 
(Sept. 2014) (describing “on-site fuel issues such as frozen coal piles, frozen equipment and/or 
sensors under the control of the generating plant, and gelled fuel”), http://www.nerc.com/pa/rrm/
January%202014%20Polar%20Vortex%20Review/Polar_Vortex_Review_29_Sept_2014_Final.pdf. 
111  NOPR, 82 Fed. Reg. at 46,945. 
112  See Potomac Comments at 12 (stating that “the conditions and contingencies that 
occurred during the Polar Vortex do not support the NOPR proposal”). 
113  Sotkiewicz Affidavit at ¶ 53.  See also DeRamus/Cain Affidavit at ¶ 8 (“Other generation 
sources, as well as demand-side resources, are able to contribute as much, if not more, to 
system ‘resiliency’ as coal and nuclear units.”); Potomac Comments at 8 (noting that “there are 
a number of potential contingencies that would render the NOPR’s proposed resilience 
resources as unreliable as other resources”). 
114  See PJM Interconnection, L.L.C., 151 FERC ¶ 61,208, on reh’g, 152 FERC ¶ 61,064 
(2015), on reh’g, 155 FERC ¶ 61,157 (2016), aff’d, AEMA, 860 F.3d 656. 
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directed to the problem of “resources . . . not being properly incented to make the 

investments required to perform reliably, including during extreme weather 

conditions.”115  There have also been a number of other measures, including tariff 

revisions required by the Commission’s rule on offer caps in organized energy markets, 

that have likewise helped address operational issues experienced during the Polar 

Vortex.116  The Staff Information Request appropriately asks whether “the changes both 

operationally and to the RTO/ISO markets in response to these events [have been] 

effective in addressing issues identified during the 2014 Polar Vortex?”117  This is a 

question that must be answered before adopting further measures ostensibly intended 

to address the Polar Vortex, and it is not addressed at all in the NOPR. 

More broadly, taking the Polar Vortex and other events into account, the 

evidence simply does not support the proposition that the coal-fired and nuclear-

powered resources targeted by the proposed rule “provide unique ‘resiliency’ attributes 

that other market participants are unable to provide,”118 as the NOPR implicitly 

assumes.  For example, the NOPR points to “Superstorm Sandy and Hurricanes 

Harvey, Irma, and Maria” as “reinforc[ing] the urgency that the Commission must act 

now” to prevent further losses of coal-fired and nuclear-powered generation facilities.119  

                                                      
115  Id. at P 42. 
116  See Offer Caps in Mkts. Operated by Regional Transmission Orgs. & Indep. Sys. 
Operators, Order No. 831, FERC Stats. & Regs. ¶ 31,387 (2016), reh’g pending; Standards for 
Bus. Practices of Interstate Nat. Gas Pipelines; Coordination of the Scheduling Processes of 
Interstate Nat. Gas Pipelines & Pub. Utils., Order No. 587-W, FERC Stats. & Regs. ¶ 31,373 
(2015), on reh’g, Order No. 587-X, FERC Stats. & Regs. ¶ 31,381 (2016). 
117  Staff Information Request at 2. 
118  DeRamus/Cain Affidavit at ¶ 54. 
119  NOPR, 82 Fed. Reg. at 46,945. 
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But Dr. DeRamus and Mr. Cain note that coal-fired generation facilities “have proven to 

be vulnerable to extreme precipitation levels during hurricanes,”120 and that, while 

nuclear-powered generation facilities are “structurally designed to withstand extreme 

high wind speeds,”121 the Nuclear Regulatory Commission has required, or threatened 

to require, these facilities to shut down in the case of “almost every major recent 

hurricane to make landfall in the U.S.”122 

C. The Secretary’s Proposed Rule Cannot Be Adopted Without Violating 
The Requirements Of The APA 

1. The Public Has Not Been Afforded Adequate Notice And 
Opportunity For Comment 

a. The Comment Period is Inadequate 

The abbreviated comment period established by the Commission’s October 2 

Notice fails to provide adequate notice and opportunity for comment as required by the 

APA.123  As an initial matter, EPSA appreciates that the Commission may believe itself 

bound by the December 11, 2017 deadline established by the NOPR but respectfully 

submits that any such belief is unfounded.  Section 403(b) of the DOE Organization Act 

requires the Commission to act on a rule proposed by the Secretary “in accordance with 

such reasonable time limits as may be set by the Secretary . . . .”124  The Commission 

rarely issues a final rule in a substantive rulemaking proceeding less than six months 

after issuing the notice of proposed rulemaking, and EPSA is not aware of any 

                                                      
120  DeRamus/Cain Affidavit at ¶ 59. 
121  Id. at ¶ 60. 
122  Id. at ¶ 61. 
123  5 U.S.C. § 553 (2012). 
124  42 U.S.C. § 7172(b) (2012). 
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rulemaking on an issue of this significance being concluded in anything remotely close 

to the roughly 70 days contemplated by the NOPR.  In the same vein, it is instructive 

that Congress set substantially longer time limits with respect to the rulemakings 

requirement by the Dodd-Frank Wall Street Reform and Consumer Protection Act and 

the Patient Protection and Affordable Care Act, whose disruptive impacts on the 

financial and health care industries, respectively, were similar to those the proposed rule 

would have on the electric power industry.125  Of the 371 rulemaking provisions 

contained, collectively, in the two acts, 230 imposed no deadlines, and only one, which 

merely required the Department of Health and Human Services to define the term 

“underserved rural community,” required action less than 90 days after enactment.126  

Of those with deadlines, the vast majority allowed 360 days or more for completion of 

the required rulemakings.127  Because the time limit set by the Secretary is plainly 

unreasonable, EPSA submits that it cannot lawfully be binding on the Commission.128 

                                                      
125  The congressionally-established deadlines for rulemakings to implement EPAct 2005 
were, with one exception, likewise were significantly longer than 70 days.  See FERC, Energy 
Policy Act (EPAct) of 2005, https://www.ferc.gov/legal/fed-sta/ene-pol-act.asp. 
126  See Curtis W. Copeland, Cong. Research Serv., R41472, Rulemaking Requirements 
and Authorities in the Dodd-Frank Wall Street Reform and Consumer Protection Act at 12-16 
(2011) (“Dodd-Frank Rulemaking”), http://www.llsdc.org/assets/DoddFrankdocs/crs-r41472.pdf; 
Curtis W. Copeland, Cong. Research Serv., R41180, Rulemaking Requirements and Authorities 
in the Patient Protection and Affordable Care Act (PPACA) at 19-22 (2010) (“ACA Rulemaking”), 
https://healthcarereform.procon.org/sourcefiles/CRS_Rulemaking_Requirements_HR3590.pdf. 
127  See Dodd-Frank Rulemaking at 12 (just 26 of the 122 rulemaking provisions establishing 
deadlines set deadlines less than 360 days after enactment); ACA Rulemaking, Appendix (just 
six of the 19 rulemaking provisions establishing deadlines set deadlines less than 360 days after 
enactment). 
128  It is noteworthy that, in past rulemakings initiated by the Secretary or the Department 
pursuant to Section 403 of the DOE Organization Act, the Commission did not meet deadlines 
set forth in the notices of proposed rulemaking, albeit by relatively small margins.  See Transp. 
Certificates for Nat. Gas, Notice of Proposed Rulemaking, FERC Stats. & Regs. ¶ 32,011 at 
32,139 (1979) (notice of proposed rulemaking issued by the Department’s Economic Regulatory 
Administration (the “Certificate NOPR”) directing the Commission “to take final action on this 
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In any event, regardless of whether the Secretary’s time limits are binding or not, 

the Commission unquestionably remains bound by the requirements of the APA.129  In 

discussing the notice and comment requirements of the APA, the U.S Court of Appeals 

for the District of Columbia Circuit (the “D.C. Circuit”) has emphasized that: 

The process of notice and comment rule-making is not to be 
an empty charade. It is to be a process of reasoned 
decision-making.  One particularly important component of 
the reasoning process is the opportunity for interested 
parties to participate in a meaningful way in the discussion 
and final formulation of rules.130   

By any yardstick, the 39 days (from posting of the NOPR on the Commission’s website) 

provided for initial and reply comments on the NOPR is inadequate for a rulemaking in 

which there are billions of dollars at stake, tens of millions of consumers and thousands 

of businesses that could be impacted, and through which the Secretary is proposing to 

reverse longstanding national policy favoring competitive wholesale markets. 

The Commission’s standard practice is to set comment dates for notices of 

proposed rulemakings, even rulemakings of much narrower interest and having much 

less substantial cost and policy implications, of 60 days from the issuance of notice in 

                                                                                                                                                                           
proposed rule by May 17, 1979”); Transp. Certificates for Nat. Gas Displacement of Fuel Oil, 
Order No. 30, FERC Stats. & Regs. ¶ 30,054 (1979) (final rule in response to the Certificate 
NOPR issued on May 25, 1979), on reh’g, Order No. 30-A, FERC Stats. & Regs. ¶ 30,084 
(1979); Ceiling Prices; Old Gas Pricing Structure, FERC Stats. & Regs. ¶ 32,422 at 37,145 
(1985) (notice of proposed rulemaking issued by the Secretary (the “Ceiling Price NOPR”) 
directing the Commission “to take final action by June 1, 1986”); Ceiling Prices; Old Gas Pricing 
Structure, 51 Fed. Reg. 25998-01 (1986) (final rule on the Ceiling Price NOPR issued on 
July 18, 1986). 
129  See Senate Report at 40 (stating that rulemakings initiated under Section 403(a) of the 
DOE Organization Act “are subject to . . . any procedures in the [APA] not inconsistent with this 
act.”). 
130 Connecticut Light & Power Co. v. NRC, 673 F.2d 525, 528 (D.C. Cir. 1982) (citation 
omitted). 
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the Federal Register.131  That practice is consistent with the requirements of Executive 

Order 12866, which states that “each agency should afford the public a meaningful 

opportunity to comment on any proposed regulation, which in most cases should 

include a comment period of not less than 60 days.”132  While the Commission, as an 

independent regulatory commission, is not bound by Executive Order 12866,133 this 

executive order nonetheless provides a useful guidepost as to the comment period 

necessary to allow for “meaningful participation in the regulatory process.”134  

Moreover, even when it is not bound by the terms of an executive order, the 

Commission can take, and, in the past, has taken, the guidance provided in such orders 

into account in its decision-making.135   

The default comment date set forth in the NOPR, November 24, 2017, would 

have afforded the public substantially more time than the Commission’s October 2 

Notice does.136  A November 24, 2017 comment date would have given the public a full 

57 days (from posting of the NOPR on the Commission’s website).137  It is disappointing 

                                                      
131  See, e.g., Annual Charges for Use of Gov’t Lands in Alaska, Notice of Proposed 
Rulemaking, FERC Stats. & Regs. ¶ 32,722 (2017); Revised Exhibit Submission Requirements 
for Comm’n Hearings, Notice of Proposed Rulemaking, 150 FERC ¶ 61,193 (2015); Natural Gas 
Act Pipeline Maps, Notice of Proposed Rulemaking, 148 FERC ¶ 61,024 (2014). 
132  Regulatory Planning and Review, Exec. Order No. 12866, 58 Fed. Reg. 51,735, 1993 
WL 13149641, § 6 (Sept. 30, 1993) (“Executive Order 12866”). 
133  See id., § 3 (exclusion for “independent regulatory agencies”). 
134  Id., § 6 (emphasis added). 
135  See Alabama Power Co., 153 FERC ¶ 61,298 at PP 187-88 (2015), on reh’g, 157 FERC 
¶ 61,100 (2016); Texas E. Transmission, LP, 141 FERC P 61,043 at P 44 (2012), aff’d sub nom. 
No Gas Pipeline v. FERC, 756 F.3d 764 (D.C. Cir. 2014); Calaveras Co. Water Dist., 20 FERC 
¶ 61,031 at 61,057 (1982), aff’d sub nom. Pacific Gas & Elec. Co. v. FERC, 720 F.2d 78 (D.C. 
Cir. 1983) & Friends of the River v. FERC, 720 F.2d 93 (D.C. Cir. 1983). 
136  See NOPR, 82 Fed. Reg. at 46,945.   
137  To be clear, even that comment period would have been inadequate given the 
magnitude of the change contemplated by the NOPR.  See Joint Motion of the Energy Industry 
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that the Commission would truncate the comment period as dramatically as it did in the 

first instance138 and even more so that it refused to budge,139 even when nearly 70 

interested parties, representing a broad cross section of the public, urged it to extend 

the comment dates.140  That it refused to do so is all the more frustrating when one 

considers that only three parties opposed the requested extension.141 

                                                                                                                                                                           
Associations in Response to the Secretary of Energy’s Requests for an Interim Final Rule and 
an Expedited Time Frame for Comment and Consideration, and Motion for a Technical 
Conference at 3-4, Docket No. RM18-1-000 (filed Oct. 2, 2017); Senators’ Letter at 2 (letter from 
11 U.S. Senators indicating, among other things, that they “do not believe the 45-day [from 
publication in the Federal Register] is reasonable or that it affords the public a meaningful 
opportunity to comment on a matter of this importance and complexity”). 
138  See October 2 Notice, Docket No. RM18-1-000. 
139  See October 11 Notice, Docket No. RM18-1-000. 
140  See Joint Motion for Extension of Time and Request for Expedited Treatment of the 
Energy Industry Associations, Docket No. RM18-1-000 (filed Oct. 3, 2017); Answer of 
Transmission Access Policy Study Group in Support of Motion for Extension of Time, Docket 
No. RM18-1-000 (filed Oct. 4, 2017); Motion of Northwest & Intermountain Power Producers 
Coalition in Support of Motion for Extension of Time and Request for Expedited Treatment of 
the Energy Industry Associations, Docket No. RM18-1-000 (filed Oct. 4, 2017); Industrial 
Coalitions' Answer in Support of Motion for Extension of Time and Request for Expedited 
Treatment of the Energy Industry Associations, Docket No. RM18-1-000 (filed Oct. 5, 2017); 
Motion In Support of the Request for Extension of Time by the Organization of MISO States, 
Docket No. RM18-1-000 (filed Oct. 5, 2017); Motion of the Independent Petroleum Association 
of America and Cooperating Associations for Extension of Time for Comments and Request for 
Expedited Consideration, Docket No. RM18-1-000 (filed Oct. 5, 2017); Motion of the American 
Forest & Paper Association in Support of Motions for Extension of Time, Docket No. RM18-1-
000 (filed Oct. 5, 2017); Motion of Richard J. Pierce, Jr. in Opposition to the Secretary of 
Energy’s Requests for an Interim Final Rule and an Expedited Time Frame for Comment and 
Consideration, Docket No. RM18-1-000 (filed Oct. 5, 2017) (“Pierce Motion”); Motion of the 
National Association of State Utility Consumer Advocates in Support of the Energy Industry 
Associations’ Motion for Extension of Time and Request for Expedited Treatment, Docket No. 
RM18-1-000 (filed Oct. 5, 2017); Joint Answer by Public Interest Organizations in Response to 
the Joint Motion of the Energy Industry Associations, Docket No. RM18-1-000 (filed Oct. 6, 
2017); Answer of the National Association of Regulatory Utility Commissioners in Support of 
Motion for Extension of Time, Docket No. RM18-1-000 (filed Oct. 10, 2017); Answer of the 
Delaware Public Service Commission in Support of Joint Motion for Extension of Time of the 
Energy Industry Associations, Docket No. RM18-1-000 (filed Oct. 10, 2017); Motion to Intervene 
of the Office of the People's Counsel of the District of Columbia and Answer in Support of the 
Joint Motion of the Energy Industry Associations, Docket No. RM18-1-000 (filed Oct. 11, 2017). 
141  See Letter from Joe Manchin III to Chairman Neil Chatterjee, et al., Docket No. RM18-1-
000 (filed Oct. 6, 2017); Answer of the PSEG Companies in Opposition to Motion to Extend 
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Significantly, notwithstanding the Secretary’s wish for “[i]mmediate action,”142 the 

NOPR does not allege, much less attempt to demonstrate, good cause for not 

complying with the notice and comment requirements of the APA.  In relevant part, the 

APA provides that an agency will be excused from these requirements where there is 

good cause because compliance would be “impracticable, unnecessary, or contrary to 

the public interest.”143  The courts have held that “use of these exceptions by 

administrative agencies should be limited to emergency situations,”144 and that an 

emergency requires some type of exigency where a failure to act could cause “serious 

harm.”145  An agency’s judgment that an existing regulation is “‘defective does not imply 

that an emergency exist[s].”146  There is no emergency here at all.  Echoing studies by 

the ISOs, RTOs, and others, the DOE Staff Report itself acknowledges, as much, 

stating that “reliability is adequate today despite the retirement of 11 percent of the 

generating capacity available in 2002 . . . .”147  Indeed, at last week’s open meeting, 

                                                                                                                                                                           
Time for Comments, Docket No. RM18-1-000 (filed Oct. 10, 2017); Answer of FirstEnergy 
Service Company in Opposition to Joint Motion for Extension of Time, Docket No. RM18-1-000 
(filed Oct. 10, 2017). 
142  NOPR, 82 Fed. Reg. at 46,945. 
143  5 U.S.C. § 553(b)(3)(B) (2012). 
144 Consumer Energy Council of Am. v. FERC, 673 F.2d 425, 448 (D.C. Cir. 1982) 
(“Consumer Energy Council”) (quoting American Fed'n of Gov't Employees, AFL-CIO v. Block, 
655 F.2d 1153, 1156 (D.C. Cir. 1981) (“American Federation”), aff'd sub nom. Process Gas 
Consumers Grp. v. Consumer Energy Council of Am., 463 U.S. 1216 (1983). 
145 Chamber of Commerce of the United States v. SEC, 443 F.3d 890, 908 (D.C. Cir. 2006) 
(“Chamber of Commerce”). 
146 Consumer Energy Council, 673 F.2d at 448. 
147  DOE Staff Report at 63. 
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Commission Staff reported that they did “not see major risk factors that would likely lead 

to significant market disruptions during this winter.”148 

The prejudice to EPSA from the inadequate comment period is tangible.  With a 

reasonable comment period, EPSA could have had experts perform additional studies 

relevant to the NOPR.  For example, Drs. Sotkiewicz and DeRamus and Mr. Cain 

describe just a few of the additional analyses relevant to the proposed rule that could 

have been performed but for the compressed comment period.149  In addition, with only 

19 days of the comment period remaining after issuance of the Staff Information 

Request, there was not enough time for EPSA to work with its members to develop the 

consensus necessary for EPSA, as a member organization, to provide question-specific 

responses or even to address a number of those questions. 

b. The Notice Provided By The NOPR Is Inadequate 

The NOPR fails to provide adequate notice of any final rule that might be 

adopted in at least two critical respects.   

First, as illustrated by the questions in the Staff Information Request, the NOPR 

is vague and conclusory on the matters it does discuss and utterly silent on a large 

number of other important issues that the Commission would need to resolve in order to 

issue a final rule.  As a result, there is no way for EPSA or other interested parties to 

                                                      
148  FERC Staff, Winter 2017-18 Energy Market Assessment at slide 19, Docket No. Docket 
No. AD06-3-000 (Oct. 19, 2017). 
149  See Sotkiewicz Affidavit at ¶ 61 (stating that the short comment period did not allow for 
an exhaustive study of the costs of the subsidies proposed in the NOPR); DeRamus/Cain 
Affidavit at ¶ 19 (stating that the short comment period did not provide sufficient time to 
accurately determine how much coal-fired generation is uneconomic and expected to retire 
without subsidies); id. at ¶ 22 (stating that the short comment period did not allow for an 
accurate estimate of the ultimate direct cost of the proposed subsidies). 
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anticipate what a final rule could encompass, including any number of material 

deviations from the Secretary’s proposed rule.  Under the APA, a final rule must be a 

“logical outgrowth” of the proposed rule, meaning that “affected parties [c]ould have 

anticipated that the relevant modification was possible.”150  For example, the NOPR 

does not attempt to quantify the costs of the proposed subsidies151 and says nothing 

about how such costs are to be allocated.  These are plainly issues that would need to 

be addressed in any final rule, because the money for these payments will have to 

come from somewhere.  And the cost allocation issue, in particular, “is sure to be highly 

contentious.”152  Yet there is no resolution of this issue that could be a logical outgrowth 

of the NOPR for the simple reason that, as the D.C. Circuit has observed:  “Something 

is not a logical outgrowth of nothing.”153 

Second, any final rule would need to rely on evidence and reasoning that is 

nowhere to be found in the NOPR.  Under the APA, an agency is required to identify the 

reasoning and evidence during the rulemaking process so that interested parties have 

                                                      
150 Allina Health Servs. v. Sebelius, 746 F.3d 1102, 1107 (D.C. Cir. 2014) (“Allina Health”) 
(quoting CSX Transp., Inc. v. Surface Transp. Bd., 584 F.3d 1076, 1080 (D.C. Cir. 2009)). 
151  When asked if the Department had estimated the costs of the proposed rule, the Secretary 
reportedly stated:  “I think you take costs into account, but what's the cost of freedom?  What is 
the cost to build a system to keep America free?”  Gavin Bade, Perry on DOE NOPR pricetag: 
'What's the cost of freedom?,’ Utility Dive (Oct. 12, 2017), http://www.utilitydive.com/news/perry-
on-doe-nopr-pricetag-whats-the-cost-of-freedom/507174/.  The Commission would clearly need 
to come up with a more precise answer in any final rule. 
152  DeRamus/Cain Affidavit at ¶ 94.  See also, e.g., Illinois Commerce Comm’n v. FERC, 
756 F.3d 556 (7th Cir. 2014) (remanding Commission order on remand from earlier decision 
reversing order on allocation of transmission costs). 
153  Kooritzky v. Reich, 17 F.3d 1509, 1513 (1994) (“Kooritzky”).  As in Kooritzky, “[t]he 
subject is not touched upon in any of the rules proposed.”  Id. 



 

39 

an opportunity to respond to, and rebut, that reasoning and evidence.154  Such evidence 

“must be made available during the rulemaking,”155 and the notice of proposed 

rulemaking must “provide an accurate picture of the reasoning that has led the agency 

to the proposed rule . . . .”156  Neither of these requirements has been satisfied here.  

Indeed, even assuming arguendo that a final rule could be adopted without substantially 

more robust reasoning and evidence than that cited in the NOPR, a key piece of 

evidence, a letter from NERC to the Secretary,157 has not been made available to the 

public by either the Secretary or NERC.158 

2. Adoption Of The Proposed Rule Would Be Arbitrary And 
Capricious And Not Supported By Substantial Evidence 

The NOPR is contrary to established Commission precedent and fails to 

articulate a rational connection between the alleged problem and the proposed solution.  

Moreover, the evidence cited in the NOPR does not support, and, in many cases, 

                                                      
154  See, e.g., WJG Tel. Co., Inc. v. FCC, 675 F.2d 386, 389 (D.C. Cir. 1982) (explaining that  
"[n]otice is sufficient 'if it affords interested parties a reasonable opportunity to participate in the 
rulemaking process,' and if the parties have not been 'deprived of the opportunity to present 
relevant information by lack of notice that the issue was there.'") (citations omitted); Chamber of 
Commerce, 443 F.3d 899 (explaining that "[a]mong the information that must be revealed for 
public evaluation are the 'technical studies and data' upon which the agency relies [in its 
rulemaking].") (citations omitted). 
155  American Radio Relay League, Inc. v. FCC, 524 F.3d 227, 237 (D.C. Cir. 2008) 
(emphasis added).   
156  Connecticut Light & Power Co. v. NRC, 673 F.2d 525, 530 (D.C. Cir. 1982), cert. denied 
459 U.S. 835 (1982). 
157  See NOPR, 82 Fed. Reg. at 46,943. 
158  EPSA and others were able to obtain copies of the letter after it was leaked to the press, 
but it is plainly unfair for interested parties to be forced to rely on leaks to obtain evidence 
alleged to justify a proposed rule. 
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affirmatively rebuts, the proposed rule.  As a result, it is inconceivable that any final rule 

adopting that proposed rule would satisfy the requirements of the APA.159   

a. The Proposed Rule Is Irreconcilable With Commission 
Precedent 

The proposed rule is irreconcilable with Commission precedent in numerous 

respects, and it is difficult to imagine how the Commission could fashion a reasoned 

explanation for departing from such precedent that would survive judicial review160 or for 

reaching factual conclusions at odds with those underlying such precedent.161  Those 

policies have engendered serious reliance interests.  EPSA’s members and others, for 

example, have invested literally billions of dollars in generation facilities in the organized 

markets in reliance on the commitments that the Commission, Congress, and past 

Presidents have made to support competition.162 

The Commission’s advisory staff are skilled at their craft, but they cannot 

reasonably be asked to explain the inexplicable or to defend the indefensible.  For 

example, the Commission has developed a large body of law relating to RMR 

                                                      
159  See 5 U.S.C. § 706 (2012). 
160  See, e.g., West Deptford Energy, LLC v. FERC, 766 F.3d 10, 20 (D.C. Cir. 2014) 
(emphasizing that “[i]t is textbook administrative law that an agency must ‘provide[] a reasoned 
explanation for departing from precedent or treating similar situations differently’” (citation 
omitted)); Williams Gas Processing-Gulf Coast Co. v. FERC, 475 F.3d 319, 322 (D.C. Cir. 2006) 
(vacating Commission orders because the Commission “neither explained its action as 
consistent with precedent nor justified it as a reasoned and permissible shift in policy”); Nuclear 
Energy Inst., Inc. v. EPA, 373 F.3d 1251, 1296 (D.C. Cir. 2004) (“If an agency decides to 
change course . . . we require it to supply a ‘reasoned analysis indicating that prior policies and 
standards are being deliberately changed, not casually ignored.’” (internal citations omitted)). 
161  See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (holding that where 
a new policy rests on factual findings that contradict prior findings or where the “prior policy has 
engendered serious reliance interests,” the agency must “provide a more detailed justification 
than what would suffice for a new policy created on a blank slate”). 
162  See, e.g., Letter from Paul Segal, et al. to Chairman Chatterjee, et al., Docket 
No. RM18-1-000 (filed Oct. 11, 2017); Former Commissioners’ Comments at 3. 
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agreements and other cost-based arrangements for resources determined to be needed 

for reliability.  In keeping with its strong preference for “market mechanisms to ensure 

that the resulting rates are just and reasonable,”163 the Commission has held that, 

among other things, such arrangements are to be: 

 employed as a “last resort option for meeting immediate reliability 
needs”;164 

 used “only to temporarily address the need to retain certain generation 
until more permanent solutions are in place”;165 and 

 awarded in a manner that is “not unduly discriminatory.”166 

The Secretary’s proposed rule would violate each of these requirements in that cost-

based arrangements for eligible resources would be: 

 employed as the first choice to address an alleged, long-term need; 

                                                      
163  NYISO, 150 FERC ¶ 61,116 at P 2 (footnote omitted) 
164  Id. at P 16 (emphasis added).  See also, e.g., PPL Wallingford Energy LLC, 118 FERC 
¶ 61,242 at n.15 (2007) (“The Commission has repeatedly expressed dissatisfaction with these 
‘non-market’ mechanisms and has adopted a ‘last resort’ policy when considering [reliability 
must-run] agreements.”); Devon Power, 110 FERC ¶ 61,315 at P 40 (“The Commission has 
stated on several occasions that it shares the concerns . . . that RMR agreements not proliferate 
as an alternative pricing option for generators, and that they are used strictly as a last resort so 
that units needed for reliability receive reasonable compensation”) (citation omitted). 
165  NYISO, 150 FERC ¶ 61,116 at P 3 (emphasis added).  See also PJM Interconnection, 
L.L.C., 107 FERC ¶ 61,112 at P 21 (2004) (stating that short-term cost-based contracts should 
be “viewed as backstops to the market design solutions that are required to insure reliability”), 
on reh’g, 110 FERC ¶ 61,053, on reh’g, 112 FERC ¶ 61,031 (2005), on reh’g, 114 FERC 
¶ 61,302 (2006); Blumenthal II, 118 FERC ¶ 61,205 at P 22 (“RMR contracts are only approved 
after (1) a generator is found to be needed for reliability; and (2) out-of-market financial 
arrangements are necessary to ensure that the unit remains available.”). 
166  NYISO, 150 FERC ¶ 61,116 at P 16.  See also Pittsfield Generating Co., L.P., 119 
FERC ¶ 61,001 at P 25 (2007) (“The Commission must determine if the evidence supporting a 
reliability need, just as it must determine if the evidence supporting financial need, warrants the 
out of market contract that the Commission has consistently held is a tool of ‘last resort.’”) 
(citation omitted); Bridgeport, 113 FERC ¶ 61,311 at P 30 (“To assess whether the proposed 
RMR agreement is just and reasonable, the Commission needs to determine whether [the 
generator] was denied the opportunity to recover its costs in the market.”), on reh’g, 114 FERC 
¶ 61,265 (2006). 
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 used to permanently address an alleged need not particular to any 
generation facility; and 

 awarded to resources without any showing of a reliability need on an 
unduly discriminatory basis. 

The proposed rule would thus represent a sharp departure from more than a decade’s 

worth of precedent, and the NOPR does not even hint at how the Commission is 

supposed to explain this departure.  Indeed, the Commission previously rejected a 

similar proposal to apply cost-based RMR contracts to a whole class of generation 

units, “regardless of whether the units meet the prerequisites for [such] contracts.”167 

There are also any number of other ways in which adoption of the proposed rule 

as a final rule could not be squared with Commission precedent.  Of particular note, 

although the NOPR makes much of the Commission’s having “consider[ed] various 

aspects of accurate price formation within Commission-approved organized markets” for 

several years,168 it ignores the fact that the proposed rule is at odds with virtually 

everything the Commission has actually said on the subject of price formation.  The 

Commission has repeatedly stated that: 

the goals of proper price formation are to:  (1) maximize 
market surplus for consumers and suppliers; (2) provide 
correct incentives for market participants to follow 
commitment and dispatch instructions, make efficient 
investments in facilities and equipment, and maintain 
reliability; (3) provide transparency so that market 
participants understand how prices reflect the actual 
marginal cost of serving load and the operational constraints 
of reliably operating the system; and (4) ensure that all 
suppliers have an opportunity to recover their costs.169 

                                                      
167  Blumenthal I, 117 FERC ¶ 61,038 at P 72. 
168  NOPR, 82 Fed. Reg. at 46,945.  See also id. at 46,944-45. 
169  Price Formation in Energy & Ancillary Servs. Mkts. Operated by Regional Transmission 
Orgs. & Indep. Sys. Operators, 153 FERC ¶ 61,221 at P 2 (2015) (“Price Formation”) (citations 
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The Secretary would presumably have the Commission read these goals disjunctively, 

rather than conjunctively (as they are written), and subordinate the first three goals to 

the fourth.  But even then, the proposed rule would still be inconsistent with the 

Commission’s price formation precedent, because it does not “ensure that all suppliers 

have an opportunity to recovery their costs.”170  Rather, it guarantees that a preferred 

subset of suppliers will recover their costs, while ensuring that other suppliers will not. 

More fundamentally, however, the foregoing price formation goals must be read 

in light of the Commission’s description of the price formation ideal as a scenario in 

which the ISO/RTO “would not need to commit any additional resources beyond those 

scheduled economically through the market processes and market prices . . . thus 

reflect the value of electricity consumption without the need to involuntarily curtail load 

or increase resource commitments out-of-market.”171  The Commission has further 

made clear that price formation “best practices” are those that “provide incentives to 

maintain reliability, to facilitate accurate and transparent pricing, to reduce uplift, and for 

market participants to operate consistent with dispatch signals.”172  The proposed rule 

would move the organized markets away from the ideal and would set a new standard 

for price formation “worst practices.”  The Secretary’s proposed rule would, in fact, 

create incentives for actions that would undermine reliability, result in inaccurate and 

opaque pricing, substantially increase uplift, and, potentially, even lead resources to 

                                                                                                                                                                           
omitted).  See also, e.g., Uplift Cost Allocation & Transparency in Mkts. Operated by Regional 
Transmission Orgs. & Indep. Sys. Operators, FERC Stats. & Regs. ¶ 32,721 at P 6 (2017) 
(same);  
170  Price Formation, 153 FERC ¶ 61,221 at P 2 (emphasis added). 
171  Id.  
172  Id. at P 3. 
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ignore dispatch signals.173  Consequently, the NOPR’s suggestion that the 

Commission’s price formation precedent supports the proposed rule is without merit and 

strains credulity. 

b. The NOPR Provides Nothing That Would Enable The 
Commission To Articulate A Rational Connection 
Between The Facts Found And The Choice Made 

The NOPR provides no evidence or reasoning that would enable the 

Commission to articulate “a ‘rational connection between the facts found and the choice 

made.’”174  The NOPR is, in fact, little more than a series of unexplained and 

unsupported logical leaps.  Most critically, the NOPR fails to explain how any of the 

purported evidence set forth in Section II thereof supports the proposition that the “grid 

is threatened by the premature retirements of power plants that can withstand major fuel 

supply disruptions”175 or how that conclusion supports the proposal to provide full cost 

recovery to any resource in an organized market that is “able to provide essential 

energy and ancillary reliability services and [that] ha[s] a 90-day fuel supply on 

site . . . .”176  For example, there is nothing in the NOPR or, for that matter, the DOE 

Staff Report on which it relies that establishes that any of the anticipated retirements of 

nuclear-powered and coal-fired generation facilities will be “premature”; in fact, the DOE 

Staff Report expressly disavows any intent “to determine whether any specific power 

                                                      
173  See Sotkiewicz Affidavit at ¶¶ 66-74. 
174  Motor Vehicle Mfrs. Ass’n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983) 
(quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962)).   See also Kansas 
Gas & Elec. Co. v. FERC, 758 F.2d 713, 721 (D.C. Cir. 1985) (same). 
175  NOPR, 82 Fed. Reg. at 46,941. 
176  Id. at 46,945. 
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plant retirements have been premature.”177  By the same token, the NOPR does not 

even attempt to explain the magic quality of 90 days of on-site fuel supply or why 

90 days is supposed to be materially more beneficial than 90 hours or 90 minutes or, if it 

is, why some longer period would not be more appropriate.178 

The NOPR features any number of other logical leaps that occur before, in 

between, and after the broader ones described above, including (but certainly not 

limited to) the assumption addressed in the following question in the Staff Information 

Request:  “Is there a direct correlation between the quantity of on-site fuel and a given 

level of resilience or reliability?”179  The NOPR simply assumes, without any evidence, 

that there is such a correlation.  The Staff Information Request asks that parties 

answering this question in the affirmative “provide any pertinent analyses or studies.”180  

If such studies existed, it is safe to assume that they would have been cited in the 

NOPR, which suggests that this will be one of many respects in which any final rule 

implementing the Secretary’s proposal, particularly any final rule that could be 

implemented by December 11, 2017, would fail to satisfy the APA requirement that the 

Commission’s orders be “based upon substantial evidence in the record.”181  In fact, by 

                                                      
177  DOE Staff Report at 8 (emphasis in original). 
178  See DeRamus/Cain Affidavit at ¶ 15.  See also Potomac Comments at 7 (“Absent clear 
credible contingencies or system conditions of concern, it is not possible to defend a 90-day 
requirement as reasonable versus a 30-day requirement or a 2-week requirement.”). 
179  Staff Information Request at 3. 
180  Id.  
181  Pacific Gas & Elec. Co. v. FERC, 373 F.3d 1315, 1319 (D.C. Cir. 2004) (citation and 
internal quotation marks omitted).  See also, e.g., Illinois Commerce Comm’n v. FERC, 576 
F.3d 470, 477 (7th Cir. 2009) (explaining that a reviewing court cannot “uphold a regulatory 
decision that is not supported by substantial evidence on the record as a whole”); Missouri Pub. 
Serv. Comm’n v. FERC, 337 F.3d 1066, 1072-75 (D.C. Cir. 2003) (vacating and remanding 
Commission orders because it found, among other things, that the Commission had failed to 
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referencing the record evidence in the price formation proceedings, the NOPR has 

already amassed a mountain of evidence against the proposed rule – evidence that the 

Commission would need to rebut in order to adopt the proposed rule.182  At the end of 

the day, the Commission would be left to issue a final rule based on little more than the 

Secretary’s unsupported assertions that there is a problem.  But it is well-established 

that “[p]rofessing that an order ameliorates a real industry problem but then citing no 

evidence demonstrating that there is in fact an industry problem is not reasoned 

decisionmaking.”183 

The NOPR also assumes, again, with no evidentiary support, that “generation 

diversity,”184 as such, should be a goal, and that there is an imminent threat to such 

diversity.  Once again, Commission Staff poses questions to which the Secretary should 

have had at least some answers before issuing the NOPR, asking:  “Is fuel diversity 

within a region important for resilience?  If so, has the changing resource mix had a 

measurable impact on fuel diversity, or on resilience and reliability?”185  These questions 

echo the Commission’s past recognition that “[w]hile fuel diversity can contribute to 

                                                                                                                                                                           
articulate the actual reasons for its decision, and the reasons it did cite were “speculative,” 
unsupported by record evidence, and did not support its decision). 
182  See, e.g., A. Joseph Cavicchi, The Polar Vortex: Implications for Improving the 
Efficiency of Wholesale Electricity Spot Market Pricing at 6, Docket No. AD14-14-000 (filed 
Dec. 3, 2014) (speaker materials discussing the adverse impacts of uplift); Post-Technical 
Workshop Comments of Potomac Economics, Ltd. at 2-3, Docket No. AD14-14-000 (filed Feb. 
24, 2015) (“[P]ricing is most efficient when physical and reliability constraints imposed on the 
system are reflected in market requirements and, therefore, prices reflect the cost of these 
requirements.”). 
183  National Fuel Gas Supply Corp. v. FERC, 468 F.3d 831, 844 (D.C. Cir. 2006).  
184  NOPR, 82 Fed. Reg. at 46,945. 
185  Staff Information Request at 2. 
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reliability, a diverse fuel mix will not ensure reliability if the resource fleet does not 

provide the level of performance that the region needs.”186 

Among other things, the NOPR does not even attempt to explain an apparent 

change in scope that occurred between the Secretary’s issuance of the NOPR on 

September 28, 2017, and its publication in the Federal Register on October 10, 2017.  

As issued by the Secretary and as transmitted to the Commission on September 29, 

2017, the proposed regulatory text provided that “[t]he requirements of this rule shall 

apply to Commission-approved independent system operators or regional transmission 

organizations with a day-ahead and a real-time market or the functional equivalent.”187  

As published in the Federal Register, the same sentence now states that “[t]he 

requirements of this rule shall apply to Commission-approved independent system 

operators or regional transmission organizations with energy and capacity markets and 

a tariff that contains a day-ahead and a real-time market or the functional equivalent.”188  

The new reference to “capacity markets” suggests that the proposed rule may not apply 

to ISOs and RTOs, such as the California Independent System Operator Corporation 

and the Southwest Power Pool, Inc., that do not administer organized capacity markets.  

While EPSA has no wish to inflict this bad proposed rule on any more markets than 

necessary, the requirements of reasoned decision-making, as well as the FPA’s 

prohibition against undue discrimination, demand some explanation as to why the 

proposed rule would apply to some, but not all, Commission-approved ISOs and RTOs.  

                                                      
186  ISO New England Inc., 153 FERC ¶ 61,223 at P 45 (2015). 
187  See Letter from Rick Perry to Neil Chatterjee, et al., Attachment at 18, Docket 
No. RM18-1-000 (filed Sept. 29, 2017). 
188  NOPR, 82 Fed. Reg. at 46,948. 
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Frankly, it is exceedingly difficult to see what rational explanation could be advanced for 

limiting the proposed rule’s application to ISOs and RTOs with capacity markets when 

the compensation is for the “purchase of electric energy” and is tied to an eligible 

resource’s being “dispatched during grid operations.”189 

D. Response To The Staff Information Request 

Commission Staff poses a number of legitimate and fair questions in the Staff 

Information Request.  EPSA addresses a number of the issues raised in the Staff 

Information Request in these Initial Comments, and a number of these issues are also 

addressed in the Sotkiewicz and DeRamus/Cain Affidavits.  Unfortunately, however, with 

only 19 days between the issuance of the Staff Information Request and the deadline 

for initial comments, it was simply not possible for EPSA to prepare question-by-

question responses to the 30 questions, many with multiple sub-parts, set forth in the 

Staff Information Request, while also preparing comments addressing the serious legal 

and policy implications of the NOPR.  Moreover, as a member organization, EPSA 

would have needed time to work through any responses with its members, most, if not 

all, of whom have been focused on preparing their own comments on the NOPR. 

While not in a position to provide question-by-question responses, EPSA would 

like to make two high-level points regarding the questions in the Staff Information 

Request.  First, the fact that Commission Staff has to ask many of these questions 

underscores just how ill-conceived and results-driven the NOPR itself is.  For example, 

                                                      
189  Id. (emphasis added).  The fact that this apparently substantive change was slipped into 
the NOPR in this manner, just 13 days before the comment date, also raises serious questions 
of fairness and underscores that the public has not been afforded a reasonable opportunity for 
comment. 
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it is telling and troubling that, in a proceeding in which the Secretary has proposed a 

rule ostensibly intended to ensure the “resiliency” of the grid, Commission Staff has to 

ask a question such as:  “What is resilience, how is it measured, and how is it different 

from reliability?”190  Second, while Staff asks legitimate and fair questions about 

eligibility, implementation and rates, EPSA does not believe that any amount of tinkering 

with the eligibility, implementation or rate elements of the Secretary’s proposed rule will 

make this fundamentally bad proposal good. 

E. The Commission Should Terminate This Proceeding Without Issuing 
A Final Rule 

The Commission should exercise its discretion to terminate this proceeding 

without issuing a final rule.  In a rulemaking proceeding, “the Commission is ‘accorded 

considerable deference in evaluating information presented and reaching decisions 

based upon its expertise,’” and its “‘decision to refrain from amending the elaborate, 

established regulatory scheme cannot be disturbed absent a strong showing that such 

action was unreasonable.’”191  The Commission regularly exercises this discretion in 

terminating rulemaking proceedings it has initiated,192 and, as discussed above, the 

                                                      
190  Staff Information Request at 1. 
191  Market-Based Rate Affiliate Restrictions, 143 FERC ¶ 61,127 at P 11 (2013) (quoting 
Professional Drivers Council v. Bureau of Motor Safety, 706 F.2d 1216, 1220-21 (D.C. Cir. 
1983).  See also Compassion Over Killing v. FDA, 849 F.3d 849, 855-57 (9th Cir. 2017); Maier 
v. EPA, 114 F.3d 1032, 1043 (10th Cir. 1997); Action For Children’s Television v. FCC, 564 
F.2d 458 (D.C. Cir. 1977). 
192  See, e.g., Control & Affiliation for Purposes of Mkt.-Based Rate Requirements under 
Section 205 of the Federal Power Act & the Requirements of Section 203 of the Federal Power 
Act; 157 FERC ¶ 61,064(2016); Ownership Info. in Mkt.-Based Rate Filings, 156 FERC 
¶ 61,047 (2016); Collection of Connected Entity Data from Regional Transmission Orgs. & 
Indep. Sys. Operators, 156 FERC ¶ 61,046 (2016); Market-Based Rate Affiliate Restrictions, 
FERC Stats. & Regs. ¶ 32,671 (2011), reh’g denied, 143 FERC ¶ 61,127 (2013); Standard of 
Review for Modifications to Jurisdictional Agreements, 125 FERC ¶ 61,310 (2008); Imbalance 
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Commission’s discretion in this regard is not diminished in the slightest by the fact that 

the Secretary initiated this rulemaking proceeding.  To the contrary, the Commission 

retains “exclusive jurisdiction” over the disposition of the NOPR,193 and, if anything, the 

Secretary’s role in initiating this rulemaking only makes it all the more important that this 

rulemaking be conducted in a manner consistent with the Commission’s status as an 

“independent regulatory commission.”194 

The fact that the NOPR would have the Commission take “final action” by 

December 11, 2017,195 makes termination without issuance of a final rule the 

Commission’s only viable option.  In EPSA’s view, the time limits imposed by the NOPR 

are not “reasonable,” as required by Section 403(b) of the DOE Organization Act,196 and 

thus are not binding.  Even if the Commission is not required to act by December 11, 

2017, however, EPSA recognizes that the Commission remains obligated to take final 

action in relatively short order, which significantly restricts its options.   

Even assuming arguendo that the Commission could ever adopt the Secretary’s 

proposed rule while fulfilling its obligations under the FPA and the APA, it would need 

significantly more time than is contemplated by the NOPR.  At the same time, it is hard 

to see how any alternative rule developed and adopted in compliance with the 

Commission’s obligations under the FPA and the APA could be characterized as a 

                                                                                                                                                                           
Provisions for Intermittent Res.; Assessing the State of Wind Energy in Wholesale Electricity 
Markets, 119 FERC ¶ 61,086 (2007). 
193  42 U.S.C. § 7172(b) (2012). 
194  42 U.S.C. § 7171(a) (2012).   
195  NOPR, 82 Fed. Reg. at 46,941. 
196  42 U.S.C. § 7173(b) (2012).   
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“logical outgrowth”197 of the NOPR.  As a result, the Commission would need to issue a 

new notice of proposed rulemaking, which would not satisfy the Secretary’s directive to 

take “final action”198 by December 11, 2017.  This leaves just one viable option:  issue 

an order terminating this proceeding without issuing a final rule.  As discussed below, 

this will not, in any way, prejudice or limit the Commission’s ability to initiate a new and 

separate rulemaking proceeding on appropriate price formation improvement, which, 

unlike the NOPR, is necessary and which is supported by the extensive record before 

the Commission in an array of existing proceedings. 

V. THE COMMISSION SHOULD ACT TO PROTECT MARKETS FROM OUT-OF-
MARKET SUBSIDIES AND SHOULD CONTINUE TO MOVE FORWARD ON 
ITS PRICE FORMATION INITIATIVE 

While strongly opposed to the proposed rule, EPSA appreciates the Secretary’s 

nod to the Commission’s price formation initiative and fully agrees that “[i]mmediate 

action”199 – albeit action completely different from that proposed in the NOPR – “is 

necessary” – albeit for completely different reasons than those set forth in the NOPR.  

Consistent with its longstanding position regarding the need to improve the efficiency of 

the organized markets, EPSA strongly urges the Commission to take immediate action 

to protect the organized wholesale markets from out-of-market subsidies and should 

move forward on its price formation initiative in order to address ways in which the 

                                                      
197  Allina Health, 746 F.3d at 1107. 
198  NOPR, 82 Fed. Reg. at 46,945.  See Murray Energy Corp. v. EPA, 788 F.3d 330, 334 
(“D.C. Cir. 2015) (“Proposed rules meet neither of the two requirements for final agency action: 
(i) They are not the ‘consummation of the agency’s decisionmaking process,’ and (ii) they do not 
determine ‘rights or obligations,’ or impose ‘legal consequences.’” (quoting Bennett v. Spear, 
520 U.S. 154, 177–78 (1997)); Florida Power & Light Co. v. EPA, 145 F.3d 1414, 1418  (D.C. 
Cir. 1998) (“On its face, the action at issue is merely a proposed, not a final, rulemaking.”). 
199  NOPR, 82 Fed. Reg. at 46,945.   
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organized wholesale markets are unjust and unreasonable.  To the extent that the 

alleged woes of those who would have benefitted from the proposed rule are, in fact, 

attributable to “chronic distortion of the markets,”200 they will also benefit from such 

actions.  More importantly, however, these actions will, unlike the Secretary’s proposed 

rule, enhance the efficiency and competitiveness of the organized wholesale markets, 

which will, in turn, benefit American consumers and the American economy. 

It is imperative that the Commission take decisive action to protect the organized 

markets from the impacts of out-of-market subsidies and, more specifically, from the 

impacts of out-of-market subsidies for existing resources.  As noted above, the 

Commission has open dockets in which it can take such action with respect to the PJM 

(Docket No. EL16-49-000) and NYISO market (Docket No. EL13-62-002) capacity 

markets.  The Commission has also developed a record on these issues in Docket 

No. AD17-11-000, which would form the basis for action with respect to other organized 

capacity markets and for any generic action that the Commission may opt to pursue on 

this issue. 

With respect to price formation, the Commission should finalize ongoing 

rulemakings relating to fast-start pricing (Docket No. RM17-8),201 uplift cost allocation202 

and transparency (Docket No. RM17-2) and primary frequency response (Docket 

No. RM16-6) as soon as possible.  In addition, EPSA strongly urges the Commission to 

                                                      
200  Id. 
201  See Fast-Start Pricing in Mkts. Operating by Regional Transmission Orgs. & Indep. Sys. 
Operators, Notice of Proposed Rulemaking, FERC Stats. & Regs. ¶ 32,720 (2016). 
202  See Uplift Cost Allocation & Transparency in Mkts. Operating by Regional Transmission 
Orgs. & Indep. Sys. Operators, Notice of Proposed Rulemaking, FERC Stats. & Regs. ¶ 32,721 
(2016). 
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establish a new rulemaking proceeding (or perhaps multiple rulemaking proceedings) to 

consider additional price formation issues raised in the PJM White Paper.203  

Specifically, the PJM White Paper contemplates refining its energy market rules to allow 

inflexible units to set LMP, while also developing a load-following product that would 

allow PJM to value flexibility.204   

To be clear, initiating a new rulemaking proceeding (or proceedings) need not 

deny the Commission the benefit of whatever evidentiary record is compiled in this 

proceeding, because the Commission is free to take administrative notice of that record, 

as it has done in the past.205  The Commission may also take administrative notice of 

the record in Docket No. AD14-14-000 and, perhaps, other price formation-related 

proceedings in order to take advantage of the “vast record of comments, hearings, and 

technical conferences on price formation matters” already developed.206 

                                                      
203  See PJM, Energy Price Formation and Valuing Flexibility (June 15, 2017) (the “PJM 
White Paper”), http://www.pjm.com/~/media/library/reports-notices/special-reports/20170615-
energy-market-price-formation.ashx. 
204  See PJM White Paper at 2-5. 
205  See Demand Response Compensation in Organized Wholesale Energy Mkts., Notice of 
Proposed Rulemaking, FERC Stats. & Regs. ¶ 32,656 at P 23 (2010) (“The Commission will 
take administrative notice of the record in the [Docket No. EL09-68] proceeding so that parties 
in that proceeding need not refile affidavits or other evidence introduced there.”). 
206  NOPR, 82 Fed. Reg. at 46,945. 
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VI. CONCLUSION 

Wherefore, for the foregoing reasons, EPSA respectfully requests that the 

Commission (1) terminate this proceeding without issuing a final rule, (2) act expeditiously 

to take action in other proceedings to protect the organized markets from out-of-market 

subsidies and to improve price formation, and (3) otherwise to take these comments into 

consideration in its evaluation of the NOPR. 

Respectfully submitted, 

ELECTRIC POWER SUPPLY ASSOCIATION 

By:   /s/ David G. Tewksbury   
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Grid Reliability and Resilience Pricing ) 
) Docket No. RM18-1-000 

AFFIDAVIT OF PAUL M. SOTKIEWICZ, PH.D. 

I. QUALIFICATIONS 

1. My name is Dr. Paul M. Sotkiewicz. I am the President of President of E-Cubed Policy 

Associates, LLC (“E-Cubed”) and formerly served as the Chief Economist in the Market 

Service Division of PJM Interconnection, L.L.C. (“PJM”). I have been asked by counsel 

for the Electric Power Supply Association to submit this affidavit in support of comments 

on a notice of proposed rulemaking (“NOPR”) issued by the Secretary of Energy on 

September 28, 2017. 

2. I have nearly 20 years of experience on matters at the intersection of utility regulatory 

policy, power system economics, and environmental economics to provide analysis. In my 

current role, I advise private and public sector clients on a range of economic issues related 

to electricity market design and performance, power generation economics, utility 

regulatory policy, and the economic impacts of state and federal environmental policies. 

3. Prior to founding E-Cubed, I served as a Senior Economic Policy Advisor and as the Chief 

Economist in the Market Service Division of PJM Interconnection, L.L.C. (“PJM”). In 

those roles, I provided expert analysis, advice, and support for PJM initiatives related to 

market design changes in, and performance of, PJM’s energy, ancillary service, and 

capacity markets. Before joining PJM, I served as the Director of Energy Studies at the 

Public Utility Research Center, University of Florida, and as an Economist at the Federal 
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Energy Regulatory Commission. I have a B.A. in History and Economics from the 

University of Florida, and an M.A. and Ph.D. in Economics from the University of 

Minnesota. 

II. INTRODUCTION AND PURPOSE OF AFFIDAVIT 

4. I am submitting this affidavit in support of the Electric Power Supply Association (EPSA). 

In summary, my affidavit provides evidence the Department of Energy Notice of Proposed 

Rulemaking (“NOPR” or “Proposal”) released on September 28, 20171 and appearing in 

the Federal Register on October 2, 20172 does nothing to enhance reliability or “resiliency” 

of the bulk power system and will only succeed in distorting wholesale power markets 

while also raising costs. Consequently, my affidavit supports EPSA’s contention the NOPR 

should be rejected outright by the Commission. 

III. RESILIENCE IS ALREADY ACCOUNTED FOR IN RELIABILITY STANDARDS 

5. To understand what reliability and resilience mean, it is helpful to go back to dictionary 

definitions of these words so as to remove any unintended meaning of these terms as they 

have been used within the Department of Energy (“DOE”) proposal to subsidize so-called 

“fuel secure” resources. According to the Merriam-Webster Dictionary, “reliable” has the 

following meaning:  “suitable or fit to be relied upon; dependable.”3 In the context of 

supplying and delivering electric power to end-use customers, this can be taken to mean 

that customers can rely on the system to supply power to them on demand. 

                                                           
1 Letter from Rick Perry to Neil Chatterjee, et al., Attachment, Docket No. RM18-1-000 (filed Sept. 29, 
2017). 
2 Grid Resilience Pricing Rule, Notice of Proposed Rulemaking, 82 Fed. Reg. 46,940 (Oct.  10, 2017). 
3 https://www.merriam-webster.com/dictionary/reliable.   
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6. Resilience has a different meaning. According to Merriam-Webster, “resilience” is “the 

ability to recover from or adjust easily to misfortune or change.”4 In the context of the bulk 

power system, resilience implies the ability to recover from contingencies such as the loss 

of a large generator or transmission asset, changes in load in short periods of time, or adjust 

to changing weather conditions. 

7. So overall, achieving reliability requires the system to be resilient to changes by definition. 

NERC reliability standards related to what it calls the “essential reliability services” of 

frequency response, voltage support and control, ramping capability are all designed to 

ensure the system is resilient to changes.5  

8. PJM in its recent study examining reliability with its evolving resource mix defines 

“resilience” differently: “in the context of the bulk electric system, relates to preparing for, 

operating through and recovering from a high-impact, low-frequency event. Resilience is 

remaining reliable even during these events.”6 But such a definition leaves out what is 

meant by a “high impact, low frequency” event. It is easily possible to consider the loss of 

a generator a high impact, low frequency event as only 37 such events occurred in 17,544 

hours of operation in 2015 and 2016.7 Or this could include extreme weather events such 

                                                           
4 https://www.merriam-webster.com/dictionary/resilience.   
5 North American Reliability Corporation (NERC), Essential Reliability Services Abstract, December 2015, 
available at http://www.nerc.com/comm/Other/essntlrlbltysrvcstskfrcDL/ERS%20Abstract%20Report%
20Final.pdf.   
6 PJM Interconnection, LLC, PJM’s Evolving Resource Mix and System Reliability, March 30, 2017 (“PJM 
2017 Reliability Study”), available at http://pjm.com/-/media/library/reports-notices/special-reports/
20170330-pjms-evolving-resource-mix-and-system-reliability.ashx?la=en.   
7 Monitoring Analytics, LLC, 2016 State of the Market Report for PJM, Volume 2 Detailed Analysis, March 
9, 2017, (“2016 PJM State of the Market Report”), Table 10-21 at 417-418, available at http://monitoring
analytics.com/reports/PJM_State_of_the_Market/2016.shtml.  This turns out to be a low probability event 
of 0.21 percent in any given hour over the past two years. 
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as hot summer days or cold winter days. Moreover, PJM already conducts planning studies 

that determine the installed reserve margin, or the margin of extra generation that is needed 

to ensure that the probability of a loss of load due to load exceeding the amount of available 

generation is one-day-in-ten-years.8 

9. To ensure that there are adequate resources available to serve load during extreme weather 

events, regional transmission organizations (“RTOs”), such as PJM, ISO New England Inc. 

(“ISO-NE”) and the New York Independent System Operator, Inc., ensure resource 

adequacy through a capacity market construct. In this sense, “resource adequacy,” which 

is defined by NERC as “the ability of the electricity system to supply the aggregate 

electrical demand and energy requirements of the end-use customers at all times, taking 

into account scheduled and reasonably expected unscheduled outages of system elements,” 

is another way in which RTOs ensure the system is resilient to such high impact and 

frequent events.9 

10. In short, the concept of resilience is not something new or different, but is something that 

is already embedded in NERC reliability standards and already accounted for in RTO 

markets such as PJM through the provision of regulation and frequency response reserves 

through markets, voltage support and reactive power through cost of service provisions, 

and resource adequacy through capacity markets. There is therefore no need to subsidize 

                                                           
8 North American Electric Reliability Corporation and ReliabilityFirst Corporation (“RFC”), BAL-502-
RFC-02 Planning Resource Adequacy Analysis, Assessment and Documentation, available at http://www.
nerc.com/_layouts/PrintStandard.aspx?standardnumber=BAL-502-RFC-02&title=Planning%20
Resource%20Adequacy%20Analysis,%20Assessment%20and%20Documentation&jurisdiction=United%
20States.   For an example of how this standard is implemented in PJM, see PJM Interconnection, LLC, 
2017 PJM Reserve Requirement Study, Draft, October 12, 2017, at 9. Available at http://pjm.com/-/media/
committees-groups/subcommittees/raas/20171004/20171004-2017-pjm-reserve-requirement-study-draft.
ashx.   
9 http://www.nerc.com/AboutNERC/Documents/Terms%20AUG13.pdf.  
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so-called “fuel secure” resources to ensure reliability or resilience as there are already 

sufficient market mechanisms in place that should provide incentives for resources to 

provide essential reliability services and capacity to ensure the bulk power system remains 

resilient to changing conditions. To the extent those market mechanisms are not performing 

as intended, they can be modified, but there is no need for subsidies like those proposed in 

the NOPR. 

IV. LACK OF FUEL OR FUEL SUPPLY INTERRUPTIONS ARE A TRIVIALLY 
SMALL SOURCE OF GENERATOR OUTAGES AND ACTUAL LOSS OF LOAD 
EVENTS 

11.  In 2014, the year of the Polar Vortex, only 0.5 percent of all generator forced outages in 

PJM were due to lack of fuel.10 With respect to all so-called out of management control 

(“OMC”) outages this was only the fifth leading cause of OMC outages behinds, flooding, 

hurricanes, switchyard equipment, and transmission problems.11 Including 2014, lack of 

fuel as a source of forced outages in PJM has accounted for 0.7 percent or less of total 

forced outages from 2014 through 2016.12 

12. A lack of fuel leads to a loss of firm load nationwide that is four orders of magnitude 

smaller than the contribution of lack of fuel to generator outages. According to a note 

released by the Rhodium Group on October 3, 2017, DOE data shows that lack of fuel lead 

                                                           
10 Monitoring Analytics, LLC, 2014 State of the Market Report for PJM, Volume 2 Detailed Analysis, 
March 12, 2015, (“2014 PJM State of the Market Report”), Table 5-31 at 212, available at http://monitoring
analytics.com/reports/PJM_State_of_the_Market/2014/2014-som-pjm-volume2-sec5.pdf.  
11 Id. 
12 2016 State of the Market Report, Table 5-29 at 254, available at http://monitoringanalytics.com/reports/
PJM_State_of_the_Market/2016/2016-som-pjm-sec5.pdf, and Monitoring Analytics, LLC, 2015 State of 
the Market Report for PJM, Volume 2 Detailed Analysis, March 10, 2016, (“2015 PJM State of the Market 
Report”), Table 5-32 at 223, available at http://
monitoringanalytics.com/reports/PJM_State_of_the_Market/2015/2015-som-pjm-volume2-sec5.pdf.  
 

http://monitoringanalytics.com/reports/PJM_State_of_the_Market/2014/2014-som-pjm-volume2-sec5.pdf
http://monitoringanalytics.com/reports/PJM_State_of_the_Market/2014/2014-som-pjm-volume2-sec5.pdf
http://monitoringanalytics.com/reports/PJM_State_of_the_Market/2016/2016-som-pjm-sec5.pdf
http://monitoringanalytics.com/reports/PJM_State_of_the_Market/2016/2016-som-pjm-sec5.pdf
http://monitoringanalytics.com/reports/PJM_State_of_the_Market/2015/2015-som-pjm-volume2-sec5.pdf
http://monitoringanalytics.com/reports/PJM_State_of_the_Market/2015/2015-som-pjm-volume2-sec5.pdf
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to only 0.00007 percent of all power disruptions over the past five years, which includes 

the Polar Vortex event in January 2014, and the vast majority of these outages are due to 

failures of distribution and transmission infrastructure during extreme weather events such 

as storms.13 

13. In summary, the retention of so-called “fuel secure” resources will do little if anything to 

reduce generator forced outages which are due to generator mechanical problems or 

weather-related issues total unrelated to fuel availability or transmission issues. Moreover, 

these resources would provide no additional benefit toward preventing an actual loss of 

load event. As discussed below, the retirement of so-called “fuel secure” resources in no 

way jeopardizes reliability in other ways as asserted in the DOE proposal and will only 

lead to higher costs and wholesale market distortions and inefficiencies. 

V. RESOURCE ADEQUACY RELIABILITY HAS NEVER BEEN STRONGER IN 
PJM, EVEN WITH 26,000 MW OF RETIREMENTS SINCE 2010 AND AN 
ADDITIONAL 6,500 MW OF ADDITIONAL RETIREMENTS EXPECTED BY 
2020 

14. Since the beginning of 2010, PJM has witnessed 26,903 MW of generator retirements, and 

there are an additional 6,469 MW of pending retirements.14 So in the ten-year period from 

2010 to 2020, there will be at least 33,372 MW of retirements, even without accounting for 

any additional retirements that have yet to be announced.  

                                                           
13 Trevor Houser, John Larsen and Peter Marsters, Rhodium Group, The Real Electricity Reliability Crisis, 
October 3, 2017, available at http://rhg.com/notes/the-real-electricity-reliability-crisis.  
14PJM Interconnection LLC, Generator Deactivations, Accessed October 4, 2017, available at http://pjm.
com/-/media/planning/gen-retire/generator-deactivations-xls.ashx?la=en,  and PJM Interconnection LLC, 
Future Generator Deactivations, Accessed October 4, 2017, available at http://pjm.com/-/media/planning/
gen-retire/pending-deactivation-requests-xls.ashx?la=en.    
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15. Yet, during this large transition with so many retirements, PJM has also attracted 

34,320 MW of new combined cycle and combustion turbine natural gas resources.15 Of 

this amount, 29,896 MW are combined cycle gas, with the remaining portion being 

combustion turbines. This figure does not include other new resources such as wind and 

solar. Nor does it include demand response or energy efficiency resources that can provide 

resource adequacy. 

16. Additionally, there have been 4,125 MW in uprates at combined cycle and combustion 

turbine facilities that have been added to the resource mix, with 2,449 MW being combined 

cycle additions.16 

17. In total, not even accounting for other additions, the 33,372 MW of retirements have been 

more than made up by the addition of 38,465 MW of combined cycle and combustion 

turbine gas resources, or a net increase in resources of over 5,000 MW since the start of 

2010 not even counting demand response, energy efficiency, or renewable resources. 

18. The implications for resource adequacy are clear. In the 2010/2011 Delivery Year, the first 

Delivery Year a full three years forward in the Reliability Pricing Model (“RPM”) Capacity 

Market, PJM cleared a 16.4 percent installed reserve margin, which was 0.9 percent over 

the target installed reserve margin of 15.5 percent for that Delivery Year.17 For the most 

recent Base Residual Auction (“BRA”) for the 2020/2021 Delivery year, PJM cleared an 

                                                           
15 PJM Interconnection LLC, 2020/2021 Base Residual Auction Results Report, (2020/2021 BRA Report”) 
May 23, 2017, available at http://pjm.com/-/media/markets-ops/rpm/rpm-auction-info/2020-2021-base-
residual-auction-report.ashx?la=en.   
16 2020/2021 BRA Report. 
17 2020/2021 BRA Report and 2010/2011 Planning Parameters available at http://pjm.com/-/media/
markets-ops/rpm/rpm-auction-info/2010-2011-rpm-planning-parameters.ashx?la=en.   
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installed reserve margin at an all-time high of 23.2 percent, or 6.6 percent over the target 

installed reserve margin of 16.6 percent.18 

19. In summary, while there have been over 33,000 MW of retirements, realized and pending, 

over a ten-year period, this has been offset by over 38,000 MW of natural gas combined 

cycle and combustion turbine additions resulting in PJM’s resource adequacy position 

improving dramatically in the BRAs over the past 10 Delivery Years with a considerable 

surplus of committed generation. Moreover, the resource position is even stronger when 

one considers the likelihood that some uncommitted capacity will remain in commercial 

operation in spite of not clearing in the BRA.  

VI. THERE IS NO SHORTAGE OF SUPPLY NOR DO SO-CALLED “FUEL 
SECURE” “BASE LOAD” RESOURCES ACCOUNT FOR MUCH SUPPLY OF 
FREQUENCY AND RAMPING/RESERVE ESSENTIAL RELIABILITY 
SERVICES IN THE PJM MARKET  

20. The DOE Proposal prominently cites the North American Electric Reliability Corporation 

(“NERC”) as stating that the retirements of so-called “fuel secure” “base load” resources 

will lead to a lack of supply for what NERC has deemed essential reliability services.19 

The source for this claim is a non-public synopsis of NERC reliability assessments which 

NERC’s President and CEO provided to the Secretary of Energy. I do not read the synopsis, 

which was leaked to the press, as supporting with any specific data or analysis such a 

claim.20 In any event, regardless of what the synopsis says or does not say, the assertion 

                                                           
18 2020/2021 Planning Parameters available at http://pjm.com/-/media/markets-ops/rpm/rpm-auction-info/
2020-2021-bra-planning-period-parameters.ashx?la=en, and 2020/2021 BRA Report at 6.  
19 DOE NOPR, 82 Fed. Reg. at 46,943. 
20 Gerry Cauley, President and Chief Executive Officer, North American Electric Reliability Corporation, 
“Letter to Secretary Perry Synopsis of NERC Reliability Assessments”, May 9, 2017, available at https://
www.eenews.net/assets/2017/10/03/document_ew_01.pdf.  
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that retirements of “fuel secure” “base load” resources will jeopardize the availability of 

essential reliability services has no basis in fact.  

21. First, all generation resources can provide reactive power and voltage support through the 

ability to adjust their power factor to change the output of real and reactive power which 

is much more of a localized service by which to support the transmission system. 

Moreover, voltage support can also be provided by non-generation resources such as 

capacitor banks and static VAR compensators (“SVCs”). Consequently, generation 

retirements do not pose any issues with regard to voltage support that cannot be solved 

with non-generation solutions as a part of PJM’s retirement rules and procedures discussed 

in Section VI below.  

22. Second, as discussed below, nuclear resources cannot and do not provide ramping 

capability or reserves, nor do they provide frequency response as they are designed to 

operate at full capacity.21 

23. Moreover, coal resources provide relatively little in the way of committed synchronized 

reserves and frequency response in the PJM Markets. In 2016, Tier 2 Synchronized 

Reserves, reserves committed beyond what is already on-line but not fully loaded, were 

supplied mostly by combustion turbines operating in synchronous condensing mode, with 

the next largest source of supply being demand response or hydro resources.22 Steam 

resources, including coal-fired generation, were the smallest source of supply. 

24. With respect to regulation and frequency response, natural gas resources, likely combined 

cycle, provided the largest share of regulation resources in 2015 at 41 percent followed by 

                                                           
21 See Section VI below. 
22 2016 State of the Market Report, Figures 10-7 and 10-8 at 409.  
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batteries at 27 percent while coal provided only 12 percent of regulation and frequency 

response.23 In 2016, batteries became the largest source of regulation at 41 percent 

followed by gas resources at 30 percent while coal provided slightly less than 9 percent of 

regulation.24  

25. In fact, the trend toward coal providing low percentages of regulation is not a new trend 

and is not related at all to retirements. Coal as percentage of regulation resources declined 

as PJM implemented the FERC Order 755 Regulation performance changes to compensate 

resources for fast and accurate responses to regulation signals.25 With the implementation 

of FERC ordered changes to the regulation market in October 2012, the percentage of 

regulation provides by coal declined from 35 percent in January 2012 to 12 percent by 

December 2013.26 

26. Steam resources are not a “high performing” regulation resource in terms of speed and 

accuracy of response a shown when the regulation market changes were implemented. 

Overall, steam units are relatively poor performers in this respect relative to batteries, 

demand response and gas.27   

27. The facts are clear that so-called “fuel secure” “base load” resources are only small parts 

of the supply of essential reliability services that can easily be provided by other resources 

(gas resources, demand response, and batteries) or by other means as a part of the 

transmission system (SVCs, capacitor banks). 

                                                           
23 2016 State of the Market Report, Table 10-32 at 438. 
24 2016 State of the Market Report, Table 10-32 at 438. 
25 Frequency Regulation Compensation in the Organized Wholesale Power Markets, Order No. 755, FERC 
Stats. & Regs. ¶ 31,324 (2011). See also 2013 State of the Market Report at 293-294. 
26 2013 State of the Market Report Table 10-9 at 299. 
27 2016 State of the Market Report, Figure 10-19 at 429. 
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VII. NUCLEAR UNITS ARE INFLEXIBLE AND CANNOT PROVIDE THE FULL 
RANGE OF ESSENTIAL RELIABILITY SERVICES AS ENUMERATED BY 
NERC 

28. The proposed rule requires for resources to have 90 days of fuel on-site in order to qualify 

for the subsidy. But the reality is that nuclear plants do not always have 90 days of fuel 

on site. As a nuclear unit ramps down for a refueling outage, the last 90 days of core life, 

referred to as EOL or “end-of-life”, the core, by definition, does not have 90 days of fuel. 

As nuclear units ramp down to their refueling outage they typically run at less than full 

capacity for the last 30-45 days or so before an outage. During such operations, nuclear 

units simply do not meet the on-site fuel standard, and if the unit should trip off-line during 

its ramp down to refueling, the unit is likely to be unable to restart because the core will 

not have enough fuel to do so. 

29. While new fuel could be brought on-site be for the purpose of meeting the proposed 90-

day requirement, this fuel is in fact useless because, in order to use that new fuel, the plant 

would have to go off-line, cool down, and the entire refueling cycle would then take place. 

The refueling outage would take at minimum two weeks and more likely about three weeks 

before the start-up sequence from the refueling outage could begin. And after start, it would 

take several days before the nuclear unit would be up to full power. In the interim, many 

different reliability events could take place for which the nuclear resource would be 

unavailable to address.  

30. Nuclear units, once up and running at full output, do not ramp up or down or cycle on or 

off. Nuclear unit owners and operators do not like to power down to levels less than full 

real power output, even during low load periods, as they move much more slowly than 

other generation technologies and want to maximize the use of the nuclear fuel in the core. 

As a consequence, nuclear units do not (and cannot, due to Nuclear Regulatory 
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Commission (“NRC”) restriction) provide any type of reserves (ramping) or frequency 

regulation. Nuclear can plants only supply one ancillary service – voltage control, an 

ancillary service that virtually every generator provides by adjusting the power factor on 

its generator.  

31. From a system operations perspective, the inflexibility of nuclear units creates numerous 

problems, particularly off-peak, when system operators must curtail lower cost resources 

such as wind (and sometimes run additional out-of-merit gas) to maintain system frequency 

and energy balance making nuclear more of a source of operational reliability problems 

due to its extreme inflexibility. 

32. In short, nuclear units cannot satisfy the 90 day on-site fuel requirement in the proposal, 

cannot provide two out of the three essentially reliability services cited by NERC 

(reserves/ramping and frequency regulation), and due to its inflexibility can be the source 

of operational reliability problems that must be solved by more flexible units such as wind 

(flexible down) or natural gas.   

VIII. RTOS LIKE PJM HAVE WELL-DEFINED RULES IN PLACE TO ENSURE 
GENERATOR RETIREMENTS DO NOT AFFECT RELIABILITY 

33. PJM and other RTOs have well defined rules and procedures for ensuring reliability in the 

event a generator retirement is shown to have a negative impact on reliability. In PJM’s 

case, these rules are set forth in Part V, Sections 113-122 of the PJM Tariff.  

34. Other essential reliability services such as frequency response/regulation and 

reserves/ramping capability are handled through markets across all of PJM or sub-regions 

of PJM is not a concern when a generator retires as the demand is small relative to available 

supply. Resource adequacy is handled through the RPM Capacity Market, and if the 

generator is retiring it likely was not needed for resource adequacy in any case. 
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35. First, when PJM receives a notice from a generator that it wishes to retire under 

Section 113, PJM has 30 days to complete a reliability analysis to examine whether the 

resource’s exit from the market creates any possible reliability issues.28 These reliability 

issues could include a lack of voltage support in that portion of the bulk power system, or 

unacceptable transmission overloads that must be cured in order to ensure reliable service 

to customers on the bulk power system.  

36. If after 30 days, the reliability study shows no issues, the resource can retire at the time it 

has requested. In the majority of cases since 2010, retirements have not had any reliability 

impact.29 

37. However, if a retirement is shown to cause reliability problems, the generation has 30 days 

to inform PJM and the affected transmission owner whether it will continue operating until 

the transmission solution is in place. PJM can offer a cost-based reliability must run (RMR) 

contract that covers all costs that would be incurred by the generator plus adders that make 

it “profitable” to accept the RMR contract.30 RMRs have been needed infrequently in PJM 

with only 16 units at 7 plants totaling almost 2700 MW since 2010.31 

                                                           
28 PJM Tariff, Section 113.2 
29 Author analysis of PJM Interconnection LLC, Generator Deactivations, Accessed October 4, 2017, 
available at http://pjm.com/-/media/planning/gen-retire/generator-deactivations-xls.ashx?la=en,  and PJM 
Interconnection LLC, Future Generator Deactivations, Accessed October 4, 2017, available at http://pjm.
com/-/media/planning/gen-retire/pending-deactivation-requests-xls.ashx?la=en.    
30 PJM Tariff Section 113.2. This contract can either be an avoidable cost rate under Sections 114-118 or a 
cost of service recovery rate under Section 119. 
31 Author analysis of PJM Interconnection LLC, Generator Deactivations, Accessed October 4, 2017, 
available at http://pjm.com/-/media/planning/gen-retire/generator-deactivations-xls.ashx?la=en,  and PJM 
Interconnection LLC, Future Generator Deactivations, Accessed October 4, 2017, available at http://pjm.
com/-/media/planning/gen-retire/pending-deactivation-requests-xls.ashx?la=en.  
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38. In the event a retiring units chooses to retire even in the case where the retirement causes 

transmission reliability problems, PJM has other solutions such as implementing special 

operating procedures and protection schemes that will maintain reliability once the 

generating unit retires.32 

39. While there have been a substantial number of cases where a generator retirement has led 

to reliability issues on the transmission system, the vast majority of these cases have not 

required RMR contracts as the resources have provided PJM with sufficient notice such 

that the reliability solution could be placed into service prior to the resource retiring. The 

reason for this is that the RPM Capacity Market has a three year forward commitment so 

that if a resource did not clear and believed it should retire because it was no longer needed, 

PJM would have three years warning. In fact, the average time between retirement request 

and retirement date for the over 26,000 MW of retirements that have already occurred is 

between 20 months. For the additional 6,469 MW of pending retirements by 2020, the 

average lead time is 30 months.33 

40. In short, PJM has rules in place to ensure reliability in the face of resource retirements 

either through the use of RMR contracts, or leveraging the incentives of the RPM Capacity 

Market design that results in long lead times between retirement request and actual 

retirement date. There is no need for wide-spread subsidy payments made to certain classes 

                                                           
32 Author analysis of PJM Interconnection LLC, Generator Deactivations, Accessed October 4, 2017, 
available at http://pjm.com/-/media/planning/gen-retire/generator-deactivations-xls.ashx?la=en, and PJM 
Interconnection LLC, Future Generator Deactivations, Accessed October 4, 2017, available at http://pjm.
com/-/media/planning/gen-retire/pending-deactivation-requests-xls.ashx?la=en.  
33 Author analysis of PJM Interconnection LLC, Generator Deactivations, Accessed October 4, 2017, 
available at http://pjm.com/-/media/planning/gen-retire/generator-deactivations-xls.ashx?la=en,  and PJM 
Interconnection LLC, Future Generator Deactivations, Accessed October 4, 2017, available at http://pjm.
com/-/media/planning/gen-retire/pending-deactivation-requests-xls.ashx?la=en.   
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of resources that are in danger of retirement to ensure reliable bulk power system 

operations.  

IX. THE CAPACITY REPLACING RETIRING UNITS HAS BETTER GENERATOR 
PERFORMANCE THAN RETIRING UNITS WHICH IMPLIES IMPROVED 
RELIABILITY 

41. As noted above, generating unit retirements, primarily though not exclusively coal, are 

being replaced by primarily combined cycle gas generation. As it turns out, combined cycle 

gas generation has much lower equivalent forced outage rates (“EFORd”), lower 

equivalent forced outage factors (“EFOF”), and higher availability rates than the generation 

that is retiring. This can only imply improved generator performance. 

42. From 2007 to 2016, the EFORd of combined cycle gas units ranged from a low of 

2.8 percent in 2015 to a high of 4.3 percent in 2014. In contrast, non-nuclear steam 

resources, of which coal is the majority, had forced outage rates ranging from 12.1 percent 

in 2014 to 9.1 percent in 2007.34 The overall trend for fossil steam units has been increasing 

forced outages rates until 2014. 

43. Moreover, from 2007 to 2016 the EFOF has averaged 2.5 percent for combined cycle 

resources, or less than a third that for fossil steam resources (most of which are coal-fired), 

which have an average forced outage factor of 7.8 percent.35 The same trend holds for 

availability factors with combined cycle availability factors averaging 86.7 percent while 

fossil steam availability factors are 78.5 percent.36  

                                                           
34 2016 State of the Market Report, Table 5-28 at 253. 
35 2016 State of the Market Report, Table 5-27 at 252. 
36 2016 State of the Market Report, Table 5-27 at 252. 
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44. PJM generator performance is not an outlier relative to the rest of the power industry in 

North America. According to NERC GADS 2011-2015, the average combined cycle forced 

outage rate, forced outage factor, and availability factors from 2011-2015 were 4.4 percent, 

2.7 percent, and 84.63 percent, respectively. 37 

45. Coal units in contrast had average forced outage rate, forced outage factor, and availability 

factors from 2011-2015 of 8.6 percent, 4.6 percent, and 82.77 percent, respectively. The 

coal forced outage rate is nearly double that of combined cycle units.38   

46. The impact of improved forced outage rates on a system-wide basis has already been seen 

in PJM. The most recent resource adequacy study was just published and has concluded 

that for the next BRA, a 15.8 percent installed reserve margin for the 2021/2022 Delivery 

Year is the target, a decrease of 0.8 percent in large measure due to improved forced outage 

rates. The quote from the draft study says it all:39 

The major factor impacting the decrease in the IRM, yet having negligible 
impact on the FPR, is the decrease in the average Effective Equivalent 
Forced Outage Rate-Demand (EFORd) from 7.35% in last year’s study to 
6.62% in this year’s study. Retirements (7,150 MW) with high average 
EFORd (16.36%) and additions (16,980 MW) with low average EFORd 
(4.97%) largely caused the decrease in average EFORd. 

47. The message from the PJM Draft 2017 Reserve Requirement Study is that retiring units 

are poor performers in terms of forced outage rates and are being replaced by better 

                                                           
37 North American Electric Reliability Corporation, Generating Availability Data System (GADS), 
Generating Unit Statistical Brochure 4, 2011-2015 All Reporting Units, (“NERC GADS 2011-2015”) 
available at http://www.nerc.com/pa/RAPA/gads/_layouts/xlviewer.aspx?id=/pa/RAPA/gads/Reports/
Generating%20Unit%20Statistical%20Brochure%204%202011-2015%20-%20All%20Units%
20Reporting.xlsx&Source=http%3A%2F%2Fwww%2Enerc%2Ecom%2Fpa%2FRAPA%2Fgads%2F
Pages%2FReports%2Easpx&DefaultItemOpen=1&DefaultItemOpen=1.    
38 Id. 
39 PJM Interconnection, LLC, 2017 PJM Reserve Requirement Study, Draft, October 12, 2017, at 9. 
Available at http://pjm.com/-/media/committees-groups/subcommittees/raas/20171004/20171004-2017-
pjm-reserve-requirement-study-draft.ashx.   
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performing resources leading to an overall more reliable system. This is exactly what we 

would expect (and want) from competitive markets. Poor performers are out-competed by 

better performers and eventually exit the market.  

48. Overall, the performance of the units that are retiring are much worse than those units 

replacing them as noted by PJM. This trend is not unique to PJM and is also seen industry-

wide as retiring resources, primarily coal, have higher outage rates and lower availability 

factors than the units replacing them leading to overall improved reliability. 

X. THE EXPERIENCE FROM THE POLAR VORTEX IN 2014 AND THE WINTER 
PERFORMANCE FROM 2015 AND 2016 SHOWS ON-SITE FUEL INVENTORY 
IS NOT INDICATIVE OF ENHANCED RELIABILITY 

49. The PJM report on the 2014 Polar Vortex40 shows that of the 40,000 MW forced out at the 

height of the Polar Vortex only 23 percent or 9,300 MW of the outages were due to natural 

gas fuel interruptions. In contrast, the so-called “fuel secure” resources targeted by the 

proposed rule, coal and nuclear, combined to account for approximately 15,100 MW or 38 

percent of total outages. Other gas plant outages accounted for 9,700 MW of outages or 24 

percent of total outages.  

50. On-site fuel resources accounted for at least 52 percent of all outages during the height of 

the Polar Vortex event in 2014. In short, the lack of available fuel was a fraction of total 

outages, and resources with fuel on-site accounted for at minimum 52 percent of all outages 

and possibly as much as 76 percent of all outages.41  

                                                           
40 PJM Interconnection, LLC, Analysis of Operational Events and Market Impacts During the January 2014 
Cold Weather Events, May 8, 2014 (“PJM Polar Vortex Report”) Figure 17, at 26. Available at http://pjm.
com/-/media/library/reports-notices/weather-related/20140509-analysis-of-operational-events-and-
market-impacts-during-the-jan-2014-cold-weather-events.ashx?la=en. 
41 This 76 percent figure assumes that other gas outages were at resources that all had back-up fuel and 
simply could not run for other reasons. 
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51. The pattern of on-site fuel resources incurring more outages than resources with fuel 

interruptions can be seen in the winter peaks of 2015 and 2016 in PJM. During the 2015 

winter peak in PJM, coal and nuclear outages accounted for 10,640 MW or 43 percent of 

total outages, gas interruptions only accounted for 7,420 MW or 30 percent of 

interruptions. Other gas outages accounted for 3,240 MW or 13 percent of outages.42  

Again, the so-called “fuel secure” resources accounted for more outrages than did a lack 

of fuel. If one assumes that other gas plant outages had back-up fuel on-site but could not 

operate for other reasons, on-site fuel outages accounted for at minimum 56 percent of all 

outages during the winter peak day in 2015. Again, on-site fuel did not provide insurance 

against outages during extreme winter weather. 

52. In the 2016 PJM Winter Report, outages during the winter peak day for so-called “fuel 

secure” resources targeted by the proposal showed similar patterns to the winter peaks in 

2014 and 2015.43 Coal and nuclear resources accounted for 9,365 MW or 60 percent of 

total outages, of which nearly 9,200 MW were coal resources. Gas interruptions accounted 

for only 3,160 MW of outages or 20 percent of the total, and other gas plant outages 

accounted for about 1,500 MW or 9 percent of total outages. Again assuming other gas 

plant outages were for resources with back-up fuel on-site, on-site fuel outages accounted 

for at minimum 69 percent of all outages during the 2016 winter peak. 

                                                           
42 PJM Interconnection, LLC, 2015 Winter Report, May 13, 2015 (“PJM 2015 Winter Report”) Figure 19, 
at 21. Available at http://pjm.com/-/media/library/reports-notices/weather-related/20150513-2015-winter-
report.ashx?la=en.  
43 PJM Interconnection, LLC, 2016 Winter Report, June 7, 2016 (“PJM 2016 Winter Report”) Figure 9, at 
9. Available at http://pjm.com/-/media/committees-groups/committees/oc/20160607/20160607-item-15-
2015-16-winter-report.ashx?la=en.  

 



 19 

53. The lessons from the past three winters in PJM, where approximately 90 percent the 

targeted “fuel secure” resources are located, shows that so-called “fuel secure” resources 

accounted for far more outages and a reliability problem than outages from gas 

interruptions. Given the historic track record, subsidizing such resources based on this 

record alone would do nothing to contribute to enhanced reliability during extreme winter 

conditions, and would only succeed in unnecessarily raising costs without any reliability 

benefit. 

XI. MARKET MECHANISMS SUCH AS PJM’S CAPACITY PERFORMANCE 
CONSTRUCT WITH WELL DESIGNED INCENTIVES HAVE ALREADY LED 
TO IMPROVED GENERATION PERFORMANCE DURING WINTER PEAK 
PERIODS 

54. The PJM 2014 Polar Vortex Report concluded it need to improve overall generator 

availability during extreme weather events and provide better incentives to ensure fuel 

availability.44 To this end PJM initiated a stakeholder process to examine the need to 

change the RPM Capacity Market rules which culminated the “Capacity Performance” 

filing.45 

55. In its 2014 Capacity Performance Filing, PJM noted that the tariff in force during the 2014 

Polar Vortex did not provide sufficient performance incentives, nor did it allow for certain 

fuel assurance costs such as the cost of firm gas transportation to be reflected in capacity 

market offers.46 Moreover, PJM noted that it had observed an overall deterioration in 

                                                           
44 PJM 2014 Polar Vortex Report at 6. 
45 PJM Interconnection, LLC, Reforms to the Reliability Pricing Market (“RPM”) and Related Rules in the 
PJM Open Access Transmission Tariff (“Tariff”) and Reliability Assurance Agreement Among Load 
Serving Entities (“RAA”), Docket no. ER15-623, December 12, 2014. (“PJM 2014 Capacity Performance 
Filing”) Available at http://pjm.com/directory/etariff/FercDockets/1368/20141212-er15-623-000.pdf.  
46 PJM 2014 Capacity Performance Filing at 7-12. 
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generator performance since RPM had been implemented with fleet-wide equivalent forced 

outage rates increasing from 7 percent for the 2007/2008 Delivery Year to nearly 10 percent 

in the 2013/2014 Delivery Year.47 To address the issue of performance incentives, PJM 

proposed a suite of performance penalties and bonuses as well as changes to capacity 

market offers, based upon ISO-NE’s Pay for Performance construct, which was approved 

earlier in 2014 by the Commission.48 Under these changes, penalties for non-performance 

would be significantly increased and there would be no excuses for non-performance but 

for PJM approved outages or the need for transmission constraint control. 

56. While the full transition to Capacity Performance will not be completed until the 2019/2020 

Delivery Year, generator performance improved markedly during the winter peaks in 2015 

and 2016 following PJM’s filing of Capacity Performance. PJM reached an all-time winter 

peak in February 2015, but during this peak the fleet-wide forced outage rate was only 13.4 

percent as opposed to 22 percent in the prior year under similar weather conditions. 49 PJM 

attributes at least part of this improvement to lessons learned but the impending 

implementation of Capacity Performance cannot be understated in this instance. 

57. Generator Performance in the Winter of 2016, following Commission approval of Capacity 

Performance,50 further improved, in part due to a milder winter, but yet the forced outage 

rate was only 5 percent (or 2 percent below the historic average of 7 percent) a large 

                                                           
47 Id. at 16. See also Monitoring Analytics, LLC, 2016 State of the Market Report for PJM, Volume 2 
Detailed Analysis, March 9, 2017, (“2016 PJM State of the Market Report”), Table 5-28 at 253.  
48 Id. at 39-53. 
49 PJM Winter 2015 Report at 5-6. 
50 PJM Interconnection, L.L.C., 151 FERC ¶ 61,208 (2015). 
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improvement over the previous two winter peaks. 51 Moreover, since 2014, fleet-wide 

forced outage rates in PJM have come down to 6.3 percent, which is below the fleet-wide 

forced outage rate observed prior to the implementation of RPM in 2007.52 

58. To date since 2014, when winter performance was at its worst and when overall generator 

performance in PJM reached its worst levels since RPM was implemented, Capacity 

Performance, while not fully in effect, certainly seems responsible for dramatically 

improved generator performance overall and during winter peak periods. With such 

performance improvements overall, paying subsidies to so-called “fuel-secure” resources 

are not necessary since changes to the market design have already provided the proper 

incentives for fuel assurance and generator availability in PJM. 

XII. THE PROPOSAL TO SUBSIDIZE SO-CALLED “FUEL SECURE” RESOURCES 
WILL ONLY INCREASE WHOLESALE MARKET COSTS WITHOUT ANY 
ADDITIONAL RELIABILITY GAINS 

59. As has been enumerated above, so-called “fuel secure” resources targeted by the proposal 

have contribute a much higher percentage to total overall outages during the winter peaks 

than do natural gas interruptions. Moreover, overall fleet-wide performance has improved 

since PJM has filed and the Commission approved the Capacity Performance changes. 

60. The logical conclusion is that subsidies to so-called “fuel secure” resources are not 

necessary as such resources are the largest contributor to outages and already have strong 

incentives for performance from PJM’s Capacity Performance changes. 

61. While the short comment period does not allow for an exhaustive study of the additional 

costs that could result from the proposal to subsidize so-called “fuel secure” resources, it 

                                                           
51 PJM 2016 Winter Report at 1. 
52 2016 PJM State of the Market Report, Table 5-28 
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is possible to develop a lower bound cost estimate from publicly available studies and data. 

Fortunately, PJM’s 2016 study on the Clean Power Plan posted along with detailed model 

outputs provide an idea of how much the DOE proposal would unnecessarily add to costs 

in PJM.53   

62. The PJM CPP Analysis ran several low gas price scenarios in which the future path of gas 

prices closely follows the current forward curve for natural gas prices, and under different 

decision horizons in the absence of CPP compliance obligations.54 In these scenarios coal 

retirements could be as high as 24,120 MW and as low as 17,670 MW by 2025, while the 

corresponding nuclear retirements could be as low as 640 MW or as high as 13,640 MW, 

respectively.55   

63. Only taking into account going forward costs that are mostly fixed operations and 

maintenance costs, nuclear units in PJM are estimated to have current going forward costs 

of $224/kW-year56 and coal units are estimated to have current going forward costs of coal 

are estimated to be $66/kW-year.57 Just accounting for these going forward costs the 

                                                           
53 PJM Interconnection, LLC, EPA’s Final Clean Power Plan Compliance Pathways Economic and 
Reliability Analysis, September 1, 2016 (“PJM CPP Analysis”), available at http://pjm.com/-/media/library/
reports-notices/clean-power-plan/20160901-cpp-compliance-assessment.ashx?la=en.  Supporting Data 
File for CPP Analysis, (“PJM CPP Data File”) available at http://pjm.com/-/media/library/reports-notices/
clean-power-plan/20161013-supporting-data-file-for-cpp-compliance-assessment.ashx?la=en.  
54 PJM CPP Analysis at 44-49. 
55 PJM CPP Data File. 
56 United States Environmental Protection Agency, Documentation for EPA Base Case v. 5.13 Using the 
Integrated Planning Model (“EPA Base Case v. 5.13”), Chapter 4 “Generating Resources”, Table 4-10, 
November 2013. Available electronically at https://www.epa.gov/sites/production/files/2015-07/
documents/chapter_4_generating_resources_0.pdf.  The entire documentation is electronically available at 
https://www.epa.gov/airmarkets/power-sector-modeling-platform-v513.  Costs in the Base Case v. 5.13 are 
expressed in 2011 dollars.  2011 costs are about $195/kW-year. 
57 PJM Tariff, Attachment DD, Section 6.7. This is based on the default retirement ACR of $157.83/MW-
day in 2011 dollars and adjusted for inflation to current dollars at 2 percent inflation per year. 
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additional costs just top prevent the retirements projected in the PJM CPP Analysis could 

be as high as $4.5 billion/year with just over 17,000 MW of coal retirements and nearly 

14,000 MW of nuclear retirements. The cost could be as low as $1.75 billion/year with 

minimal nuclear retirements. Given PJM total load of just under 800,000 GWh this would 

add up to $5.70/MWh to all PJM load. To place this value in context, this is would add 

nearly 70 percent to the cost of capacity in the PJM market, and add nearly 12 percent to 

total wholesale costs without any perceivable reliability benefit.58 

64. The costs could be substantially higher. The above cited cost estimates do not even count 

the additional costs related to paying a guaranteed rate of return on any investments that 

have been made nor additional costs to hold up to 90 days of fuel on-site, or payments to 

other resources that are not in danger of retiring, yet could receive payments under the 

proposal. 

XIII. THE DOE PROPOSAL TO GUARANTEE COST RECOVERY AND RETURNS 
ON INVESTMENT TO SO-CALLED “FUEL SECURE” RESOURCES IS ILL-
DEFINED, AND NO MATTER THE IMPLEMENTATION DETAILS LEADS TO 
HIGHER COSTS, INEFFICIENT PRICE FORMATION, AND LIKELY THE 
EXIT OF MORE EFFICIENT, LOWER COST RESOURCES FROM THE 
MARKET 

65. The proposal lacks any implementation details that are actionable by the Commission or 

RTO/ISO market operators in any time frame, let alone in the short time frame requested 

by DOE. Such lack of clarity or detail leaves intervenors to fill in the blanks. 

                                                           
58 PJM Members Committee Markets Report, September 25, 2017 available at http://pjm.com/-/media/
committees-groups/committees/mc/20170925-webinar/20170925-item-09a-markets-report.ashx.  The 
capacity portion of wholesale costs is $8.16/MWh so far in 2017. 
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66. There are only two likely ways to implement such a scheme, and both suffer from fatal 

flaws that lead to perverse incentives, higher costs, non-transparent price formation, and 

the ultimate collapse of competitive wholesale markets with the subsidized resources 

driving out lower cost, more efficient resources leaving us with de facto reversion to cost-

of-service regulation of the wholesale markets. 

67. The first way the proposal could be implemented would be to provide each so-called “fuel 

secure” resource with an adder or fixed price paid for every MWh of energy produced, akin 

to the Production Tax Credit, outside of the market that would be sufficiently cover all 

costs plus returns on investment. 

68. Such an implementation would effectively create the incentive for each so-called “fuel 

secure” resource to offer into the RTO/ISO energy market at a zero cost, not at their actual 

running cost, in order to capture the out of market payment and displace lower running 

costs resources such as renewables, and natural gas-fired resources. 

69. Such an implementation would result in inefficient price formation in the energy market as 

the market clearing price would be artificially suppressed and energy prices would not 

reflect the true marginal cost of operation.  This artificial price suppression would reduce 

inframarginal energy rents for resources not eligible for the subsidy forcing more of their 

going forward costs to be recovered through the capacity market. Customers would see 

wholesale prices that did not match their wholesale energy costs since the extra payment 

would need to be allocated to some portion, if not all of, the RTO load.  

70. The implementation of extra payments on a $/MWh basis would not only distort energy 

market outcomes, but those distortions would also spill over into the capacity markets 

operated by RTOs/ISOs. Because the entirety of costs for so-called “fuel secure” resources 
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would be covered by the $/MWh subsidy payment, these resources would have no further 

incremental costs to cover in the capacity market. Yet, those lower cost competitive units, 

which have much lower going forward costs than so-called “fuel secure” resources would 

be the marginal resources in the capacity market and here the price would be artificially 

suppressed and the true cost of providing capacity would not be transparently reflected in 

market prices. 

71. The ultimate results from implementing the subsidy through $/MWh payments made 

outside the market would be to artificially suppress energy and capacity market prices. This 

would hide the true costs of energy and capacity while potentially driving lower cost, more 

efficient generating resources from the market. 

72. The second way to implement the subsidy scheme would be through an extra, out of market 

payment to ensure each so-called “fuel secure” resource covers all of its going forward 

(and sunk) costs plus any a return on investment while allowing units in the energy market 

to remain economically dispatched. 

73. From an economic perspective, this second method looks very much like state subsidies 

that were ruled pre-empted by the Federal Power Act in Hughes v. Talen in that they are 

extra payments for capacity rather than energy. This second method is clearly distorting 

the capacity market by artificially suppressing prices below the true incremental cost of 

achieving resource adequacy. Moreover, this method would encourage more capacity to 

remain in the market and result in reserve margins that far exceed target reserve margins 

that satisfy NERC criteria at an actual cost with the subsidy that remains hidden from view.  

74. This second method then has a spillover effect in the energy market in that there are more 

resources in service than would be indicted by simply meeting the NERC reserve margin 
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criteria. In this way energy prices will be kept lower during peak periods than would 

otherwise be the case harming price formation during peak periods with excess supply that 

would not be available but for the subsidy. 

XIV. THE DOE PROPOSAL CREATES PERVERSE INCENTIVES TO INCUR 
HIGHER COSTS THAN OPTIMAL AND INEFFICIENTLY BRING BACK 
GENERATION RESOURCES FROM RETIREMENT THAT HAVE ALREADY 
BEEN SHOWN TO BE UNCOMPETITIVE. 

75. Industry practice for coal-fired resources has been to keep between 60-75 days of fuel on 

site. Such inventory management allows for coal-fired resources to guard against short-

term delivery constraints that have been known to occur59 and to turn over coal in the pile 

on a regular basis. Moreover, this strategy means that coal-fired units require less inventory 

capital spending to ensure their fuel supply. 

76. In contrast, the DOE proposal would incent excessive and inefficient inventory capital 

spending to achieve the 90 day on-site fuel supply that is required to receive the subsidy. 

Such an incentive is antithetical to the idea of markets driving competitiveness through 

cost cutting and innovation. Rather, the proposal would drive what PJM’s Independent 

Market Monitor has described as the “competition for subsidies” through increasing costs.   

77. Furthermore, the proposal lacks any detail or specificity with respect to whether the subsidy 

available to so-called "fuel secure" applies only to resources currently in commercial 

operation or also to resources that have retired due to economics and uncompetitive costs, 

but could be brought back into service with such a guarantee of cost recovery and returns 

on investment needed come back to commercial operation. 

                                                           
59 Department, Staff Report to the Secretary on Electricity Markets and Reliability at 97 (Aug. 2017) (the 
“DOE Staff Report”), https://energy.gov/sites/prod/files/2017/08/f36/Staff%20Report%20on%20
Electricity%20Markets%20and%20Reliability_0.pdf.  

https://energy.gov/sites/prod/files/2017/08/f36/Staff%20Report%20on%20Electricity%20Markets%20and%20Reliability_0.pdf
https://energy.gov/sites/prod/files/2017/08/f36/Staff%20Report%20on%20Electricity%20Markets%20and%20Reliability_0.pdf
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78. In spite of the fact that so many so-called “fuel secure” resources have retired or have plan 

on retiring, which is a signal they were no longer competitive or needed by the system for 

reliability purposes, this proposal could create a set of “zombie” resources brought back 

from dead to feed on the subsidies offered for fuel security. But as seen in data available 

from PJM and NERC, “fuel security” does not actually guarantee performance when the 

resources are needed. Not only would this increase the cost of the subsidy program by 

bringing back resource that were not needed for reliability, but these resources would 

require even greater costs to invest in pollution controls to make them compliant with the 

Mercury and Air Toxics Standards (“MATS”), costs that made them even more 

uneconomic than they already were and may have contributed, along with age and low 

natural gas prices, to their retirement. 

79. In short, the DOE proposal is the antithesis of incentives driven by competitive markets. 

Rather than incentives for cost reductions and innovation, the incentives of the proposal 

are to increase costs to increase profitability. Additionally, competitive markets are 

supposed to lead to the exit of old, inefficient, costly resources and the entry of new, lower 

cost, and efficient resources. Yet, this proposal encourages the rise of zombie units from 

retirement which pushes out the new, low cost, efficient units.  

XV. THE DOE PROPOSAL BREAKS THE RISK ALLOCATION COMPACT UPON 
WHICH WHOLESALE MARKETS WERE CREATED 

80. With the move toward wholesale and retail markets, incumbent generation got to cover all 

their embedded costs at the time the switch was made to markets through so-called stranded 

costs payments. Those costs have been recovered already and they should not be counted 

again here in the DOE Proposal.  
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81. Moving beyond that point, the fact is that the owners of the generation assets willingly took 

on all risks associated with future investment to continue operating these units. Such risks 

include market and performance risks as the price for accepting stranded cost payments in 

this transition. These investments include pollution control equipment on coal-fired 

resources that were already operationally challenged, or investments and overhauls on 

nuclear resources as they ended their first 40 year license period and look toward 20 year 

license extensions. 

82. This is one of the great benefits of competitive markets in that the allocation of risk was 

shifted to those best able to manage that risk:  the owners of generation facilities. To the 

extent they made good decisions or benefitted from upside risk such as robust demand 

growth and high natural gas prices, they could make money or at least minimize the poor 

outcomes related to poor decisions. To the extent they made bad decisions, either 

prospectively or retrospectively, or faced downside market risk with flat or declining 

demand, low natural gas prices, and technology innovation, they would lose money and 

ratepayers would not be on the hook to cover those losses.  

83. The DOE proposal would dramatically, and without any economic, or reliability 

justification that stands up to scrutiny, shift the risk for bad decisions and downside market 

risk back not just to customers, but to other generation owners who have accepted their 

own market and performance risk, but in no way should be responsible for accepting the 

risk of market distortions imposed upon them by this proposal.  

84. If the Commission were to adopt this mechanism in any form (we urge them not to), then 

as part of this re-regulation of these resources, the recipients of these subsidies should be 

forced to pay back any and all stranded costs they or their affiliates received, plus accrued 
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interest, as the price for shifting the market and performance risks that they willingly 

accepted back on energy consumers. Moreover, other merchant generators who have 

accepted market and performance risk, should also be compensated for having the risk of 

market distortions imposed upon them. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

85. This concludes my affidavit. 
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I. SUMMARY AND CONCLUSIONS

(1) My name is David W. DeRamus. I am a Partner with the economic consulting firm of
Bates White, LLC. I have held this position since 1999. During this time period, I have
performed economic analyses related to a range of litigation, arbitration, and regulatory
matters, many of which pertain to issues of competition in wholesale electricity markets. I
have previously served as an economic expert in various proceedings before the Federal
Energy Regulatory Commission (the “Commission”), various state regulatory authorities,
federal and state courts, and arbitration associations. In many of these proceedings, I have
analyzed issues of market power, market manipulation, monopolization, price-fixing,
mergers and acquisitions, and the design of wholesale electricity markets. I have worked
on behalf of the U.S. Department of Justice, the Maryland Public Service Commission,
public utilities, independent power producers, industrial and residential consumers of
electricity, industry associations, and various other parties. I received a Ph.D. in
Economics from the University of Massachusetts at Amherst.

(2) Earlier this year, I submitted a Declaration in EPSA et al. v. Anthony M. Star et al. (U.S.
District Court for the Northern District of Illinois, Eastern Division, Case No. 17-cv-
01164) (DeRamus ZEC Declaration), in opposition to the Illinois “Zero Emission Credit”
(ZEC) program, which provides out-of-market subsidies to uneconomic nuclear units in
Illinois. Much of the analysis I provided in that Declaration is applicable to the evaluation
of DOE’s proposal to provide out-of-market subsidies to uneconomic coal and nuclear
units in many of the U.S. organized wholesale markets.

(3) My name is Collin Cain.  I am a Principal with Bates White, LLC. I have more than 15
years’ experience in the energy industry, providing expert testimony, advisory, and
analytical services to clients including electric utilities, regulatory agencies, and other
business entities involved in the power sector.  In various assignments, I have evaluated
elements of wholesale power market design, including the interrelationship of wholesale
market pricing and generation supply, impacts of market rule changes, and methods for
allocating costs among market participants. I have previously provided expert testimony
in proceedings before the Commission, in federal and state courts, before state regulatory
commissions, and in arbitration proceedings. I hold a Master of Science in Economics
from the London School of Economics.

(4) We have been asked by the Electric Power Supply Association (EPSA) to evaluate the
likely impact on wholesale electric power markets of the proposed rule on Grid Reliability
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and Resilience Pricing issued by the Department of Energy (DOE) on September 28, 2017
(DOE NOPR).1 Our conclusions are as follows.

(5) First, DOE’s proposal requiring FERC-approved RTOs and ISOs around the country to
compensate selected generation units for their “resiliency” attributes is a thinly-disguised
attempt to force ratepayers in restructured electricity markets to subsidize certain
inefficient and uneconomic coal and nuclear units that would otherwise be forced to retire
as a result of competitive market forces. The sheer magnitude of this proposed subsidy –
which would involve a long-term commitment to saddle ratepayers with well over $2
billion of additional costs annually for many years into the future – should alone be a
sufficient reason for the Commission not to implement DOE’s proposal. DOE proposes
that the Commission should implement its costly subsidy proposal without any
meaningful assessment of: (i.) the enormous costs it will impose on ratepayers; (ii.) the
major disruptive impact it will have on competitive wholesale markets throughout the
U.S., including the substantial artificial suppression of market prices; and (iii.) the
availability of far cheaper and more effective alternatives, consistent with the consultative
mechanisms already in place between the Commission, the ISOs/RTOs, the states, and
other market participants. DOE’s proposal is inconsistent with reasoned regulatory
decision-making.

(6) Second, DOE’s proposed long-term subsidies, which by definition are “out-of-market”
payments, are antithetical to the Commission’s long-time support for competitive
wholesale markets.  Indeed, DOE’s proposal calls not just for some as yet unspecified (but
large) amount of subsidies to certain otherwise uneconomic coal and nuclear units, but it
also would require the ISOs/RTOs (or rather, the ratepayers in their territories) to provide
such selected generation owners with fully guaranteed cost recovery – plus a return on
their investment.  Such a proposal, in effect, amounts to a return to cost-of-service rate
regulation, on a scale that would fundamentally undermine the workability of the
competitive wholesale markets.  Moreover, the DOE NOPR contains no requirement or
provision for an evaluation or regulatory review of the cost-effectiveness of subsidies,
either initially or going forward.  By granting full cost-of-service revenue assurance to
competitive power plants outside the jurisdiction of retail rate regulation, the proposed
rule would create a regulated/competitive market hybrid that is the worst of both worlds:
guaranteed cost recovery with no oversight of costs relative to benefits, and no ratepayer
protections.

1 Grid Resilience Pricing Rule, Notice of Proposed Rulemaking, 82 FR 46940 (Oct. 10, 2017).
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(7) Third, DOE’s proposal would have a major disruptive – and potentially catastrophic –
impact on the functioning of wholesale markets.  The decisions by the owners of certain
coal, nuclear, and other generating units to exit the wholesale markets are determined by
the economic logic of market forces.  Wholesale prices, driven largely by low natural gas
prices, are simply too low to support their continued participation in wholesale markets –
particularly for certain coal-fired units that also require large additional investments to
comply with environmental regulations.  These wholesale market price signals, in turn,
have stimulated the entry of significant amounts of new, flexible natural gas-fired
generation. Other developments have led to investment and market entry by new
suppliers of solar and wind power, as well as providers of demand response, energy
efficiency, and even energy storage solutions.  DOE’s proposal to subsidize a large
amount of uneconomic coal and nuclear capacity would reduce the incentives for future
market entry by other, more efficient generation or demand-side resource providers, as it
would artificially depress wholesale energy and capacity prices by keeping inefficient
units in the market. Over the long-term, as more efficient generation either exits or
decides not to enter the markets, this will lead to a higher-cost generation portfolio, as
well as the loss of market dynamism and innovation that has, up to now, provided
customers with a broad range of benefits. While the time allowed for comments in this
proceeding is insufficient to allow a complete quantification of the proposal’s impact on
wholesale markets, based on our previous work, we conclude that by artificially retaining
inefficient capacity in the markets, the proposal would artificially suppress wholesale
market prices in much of the U.S., reducing wholesale market revenues to competitive
market participants by over $10 billion annually.  This result would lead to unjust,
unreasonable, and unduly discriminatory rates for wholesale market participants.

(8) Fourth, DOE’s proposal is based on false assumptions and fundamentally flawed analysis.
DOE’s proposal is based on the incorrect assertion that there is a ‘clear and present
danger’ to reliability (or “resiliency”) caused by the recent and anticipated future
retirements of certain coal and nuclear units; and on the equally flawed assumption that
organized markets do not already have mechanisms in place to ensure the continued
reliability (and “resiliency”) of electric power. “Resiliency” is simply one attribute of
reliability, i.e., the ability to withstand and/or recover from extreme events that would
otherwise disrupt the nation’s power supplies. The asserted “fuel-security” of coal and
nuclear facilities is only one of many attributes contributing to system reliability and
resiliency, provided by many other market participants.  The vast majority of power
disruptions are caused by downed power lines at the local distribution level, not by issues
of “fuel security.” In many instances, the asserted “fuel security” of coal and nuclear
plants have not provided “resiliency,” for example during hurricanes, when coal piles have
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been flooded and nuclear plants have been shut down for safety reasons. Even during the
2014 “Polar Vortex,” cited by DOE as empirical support of its proposal, many coal units
were not able to continue to supply electricity due to frozen coal piles or equipment
failures, while many wind units generated needed electricity at high capacity factors.
Other generation sources, as well as demand-side resources, are able to contribute as
much, if not more, to system “resiliency” as coal and nuclear units.

(9) Fifth, DOE fails to acknowledge that a substantial majority of the recent coal-fired plant
retirements it cites as justification for urgent action were in fact traditionally regulated
plants that would not be eligible for the proposed subsidies.  More than two-thirds of the
coal retirements from 2012 through mid-2017 have been utility-owned and operated,
which contradicts DOE’s contention that deficiencies of the centralized wholesale markets
are driving large volumes of needed resources to retire prematurely.  Rather, for most
retirements, utilities and state regulators, who are responsible for ensuring local system
reliability and resiliency, and for determining the prudence of costs borne by ratepayers,
have determined that the retirement of generally older, smaller, and more costly power
plants is warranted. DOE’s proposal would not have affected these retirement decisions,
and would only hasten such retirements going forward because of the market distortions
created by subsidizing uneconomic baseload plants in otherwise competitive wholesale
markets.

(10) Sixth, DOE’s proposal fails to recognize that the Commission and the ISOs/RTOs already
have mechanisms to address potential reliability or “resiliency” concerns associated with
generating plant retirements, e.g., by planning and authorizing investments in transmission
upgrades to address the potential concerns, or if necessary, to provide “out-of-market”
compensation to any facility that is deemed necessary for grid reliability, such as via
“Reliability Must Run” (RMR) payments. Indeed, the Commission and the ISOs/RTOs
have several pending initiatives and proceedings designed to improve reliability and
“resilience” through enhancement of the organized wholesale markets.

(11) Seventh, the DOE’s proposal fails to evaluate whether there are more cost-effective – and
market-compatible – alternatives to simply providing massive subsidies to inefficient and
uneconomic coal and nuclear units, if indeed, the objective of the NOPR is to improve the
“resiliency” of the nation’s electricity system.  Many other market participants and
network elements can contribute (and have contributed) just as much, and often more, to
network reliability and resilience than the inefficient coal and nuclear plants targeted by
the DOE’s proposal. Furthermore, the most cost-effective means to improve reliability
and “resiliency” is likely to vary considerably based on location.  This implies the need
for a comprehensive local evaluation of “resiliency,” involving not just the ISOs/RTOs,
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but also states and other market participants.  DOE’s proposed ‘one-size-fits-all’
subsidization approach runs directly counter to a considerably more effective, and less
costly, locally-driven process to improve reliability and “resiliency.”

(12) Eighth, DOE’s proposal does not address the important question of who will pay for its
proposed subsidies. Ultimately, DOE’s proposed “resiliency” subsidies will be borne by
ratepayers.  Since the DOE proposes to style the subsidies as payments for a “resiliency”
service, which implies a system-wide purpose, the cost of the subsidies likely will be
“socialized” broadly throughout a given ISO/RTO footprint – far beyond the subsidies’
actual beneficiaries (in terms of job retention). In some RTOs, such as MISO, this implies
that consumers in cost-of-service jurisdictions, subject to integrated resource planning,
would be required to pay subsidies to keep uneconomic generation that is serving the
restructured markets. Ultimately, depending on the magnitude of the costs at issue and the
strength of differences of opinion on the wisdom of artificially keeping uneconomic coal
and nuclear plants in the organized markets, tensions between the states and the
ISOs/RTOs with regard to the recovery of subsidy costs may lead some states to question
their continued participation in the ISOs/RTOs.

II. DOE’S PROPOSAL TO SUBSIDIZE UNECONOMIC COAL AND NUCLEAR UNITS
WOULD FORCE RATEPAYERS TO PAY WELL OVER $2 BILLION ANNUALLY IN
LONG-TERM SUPPORT PAYMENTS

(13) DOE’s proposal is styled as a requirement that ISOs/RTOs provide compensation to
certain generators for their “resiliency” services, as defined by a 90-day supply of on-site
fuel.  As both the DOE Order and Staff Report make clear, however, these generator
payments are simply intended to be subsidies to ensure that certain uneconomic coal and
nuclear units remain in the wholesale markets; and to provide them with certainty of full
cost recovery, plus a return.  Although DOE’s proposal does not specify exactly which
units would be eligible to receive such generous subsidies, or the total amount of capacity
that would be eligible to receive the subsidies, the proposal is intended to retain those coal
and nuclear units that would otherwise retire “prematurely” in the near future (i.e., prior to
the end of their “useful life,” from an engineering perspective), due to the low prices
currently prevailing (and expected to continue to prevail) in U.S. wholesale electricity
markets.  As the DOE Order states: “The continued loss of fuel-secure generation must be
stopped.”2 Taken at face value, we interpret this as a directive to the Commission to use

2 DOE NOPR, II.I.
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this proceeding to prevent the retirement of any additional generation that is “fuel-secure,”
defined by the DOE as a facility with a 90-day supply of fuel on-site.

(14) Considering the DOE’s Order and Staff Report in their entirety, we expect that the DOE
specified a 90-day fuel supply requirement in order to limit eligibility for the proposed
subsidies to uneconomic coal and nuclear units, rather than to gas-fired units, renewable
generators, providers of demand response or battery storage, or any number of other
market participants who would otherwise be considered as contributing to the “resiliency”
of the electric grid – and who could provide such “resiliency” at far lower costs to
ratepayers. A more expansive, and more reasonable, definition of “resiliency” would have
pulled in far more eligible participants, and substantially reduced costs and market
disruption, but would have thwarted the unstated goal of propping up the uneconomic coal
and nuclear units.

(15) DOE does not state why it chose 90 days of fuel supply as an appropriate measure of
“resiliency,” when 15, 30, 45, 60, or some similar arbitrarily large number days would be
equally reasonable (or equally unreasonable, if one were to take issue with fuel supply as
the sole indicator of a unit’s contribution to grid “resiliency”), based on the severe weather
events that the DOE cites in its proposal (such as the 2014 “Polar Vortex”). Indeed,
reducing the number of days of fuel on hand that a generator must show in order to
demonstrate “fuel security” would also impose considerably lower costs on applicant
generators from a compliance perspective, without comprising “resiliency” in any
appreciable degree.  Indeed, many coal fired generators who maintain such large stocks of
fuel on hand (other than those located at the “mine mouth”) do so in order to reduce their
susceptibility to rail delivery interruptions.3 Presumably, if a generating unit were
supplied with fuel using a pipeline distribution network, the risks of such fuel disruptions
are considerably less than those associated with a rail network, and thus the number of
days of fuel on hand for purposes of compliance with such a proposed rule could be
shortened considerably.

(16) Nor is it reasonable to limit consideration of a generator’s contribution to “resiliency” to
the amount of fuel supply that a generator has available on-site.  Most disruptions to the
nation’s electricity system are not caused by inadequate fuel supplies, but by wind, i.e.,
downed power lines on the local distribution system caused by storm events.  Electricity
systems with underground distribution lines are the most “resilient,” as they are less
susceptible to interruption during a severe weather event, and power is likely to be

3 Fuel Assurance Report, 3. Coal Transportation and Lower Inventories, Midcontinent Independent System Operator, Inc.,
FERC Dockets AD13-7-000, AD14-8-000, February 18, 2015, at 9
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restored considerably more quickly in the event of an outage.  Major flooding, as the U.S.
recently experienced in a series of hurricanes (accompanied by extreme winds), is also a
major contributor to the loss of power, and a large stockpile of on-site fuel is no guarantee
that generators will continue to operate – especially if the fuel is wet.  Almost every recent
major hurricane has affected areas served by nuclear generation, forcing many nuclear
generators to shut down due to flooding, wind damage, or the loss of external power.  Coal
plants have similarly been affected by such extreme weather events.  Even during the
2014 Polar Vortex, many “fuel secure” coal plants were unable to operate due to frozen
coal piles or other operational difficulties attributable to the extreme cold.

(17) We can only conclude from the above considerations is that the DOE specified a 90-day
supply of fuel in order to limit eligibility to certain coal and nuclear units.  We have
recently seen other similar programs in which direct subsidies to certain inefficient
generating units are cloaked in the mantle of payments for other attributes. Illinois and
New York recently initiated “Zero Emissions Credit” (ZEC) programs, designed to retain
certain uneconomic in-state nuclear generation in the wholesale market; in these
programs, the chosen generation “attribute” selected for “compensation” was “zero
emissions” – a term explicitly, and arbitrarily, defined to include only nuclear units, and to
exclude “zero emission” renewables from eligibility (other provisions in the Illinois and
New York programs limit eligibility for subsidies to uneconomic in-state nuclear units).4

Here, the DOE attempts to cloak its proposal under the guise of a payment for a
“resiliency” attribute; and it similarly – and arbitrarily – defined “resiliency” based on a
90-day fuel supply criterion that only coal and nuclear units are likely capable of meeting.
Obviously, a federal “ZEC” program would not provide support for uneconomic coal
units.  A federal “ZEC” program to support uneconomic nuclear units would also be
inconsistent with the current administration’s views on CO2 and climate change, as
reflected in its decision to disband the federal Interagency Working Group on Social Cost
of Carbon, which provided the basis for the Illinois and New York ZEC programs. Hence,
“resiliency” – as defined by the DOE – now provides DOE with a convenient “attribute”
for which in can provide “compensation” to both uneconomic coal and nuclear generation,
and not to other market participants, even if they also contribute to resiliency.

(18) The potentially affected units account for a relatively modest fraction of the nation’s
currently operating coal and nuclear units.  We estimate that the nuclear units at issue
account for approximately 10,800 MW of capacity, including the Illinois and New York

4 For a discussion of the “results-oriented” provisions of the Illinois ZEC program that limit eligibility for “zero emissions
credits” to only pre-determined, in-state, uneconomic nuclear units, see DeRamus ZEC Declaration, pp. 40 – 45.
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ZEC program participants (or approximately 5,000 MW in addition to these units).5 If the
DOE’s proposal includes CAISO (which would be included under the DOE NOPR as
initially issued, but exempted under the NOPR published in the Federal Register),6 the
amount of affected nuclear capacity would increase by an additional 2,000 MW (Diablo
Canyon). Under the more expansive definition of eligibility, 12,800 MW represents
approximately 12% of current U.S. nuclear capacity – although the amount of eligible
capacity could increase further, depending on the costs and prices faced by other nuclear
units that have previously been considered candidates for nuclear retirement (such as the
Byron nuclear station in Illinois).

(19) Given the short time period allowed by the Commission for comments, we have not yet
had an opportunity to accurately assess the volume of additional coal capacity that is
currently uneconomic and would otherwise retire in the foreseeable future. A large
amount of coal capacity with the highest costs, lowest capacity factors, highest emissions,
and largest additional environmental compliance costs has already retired, with more than
40,000 MW of coal retirements in the eastern ISOs/RTOs plus MISO between 2000 -
2016. In its NOPR, the DOE states that 12,700 MW of additional coal capacity is at risk
of future retirement,7 which would be less than 5% of remaining U.S. coal capacity.  Even
if double that amount of coal capacity were to retire, it would not represent a large fraction
of remaining U.S. coal capacity. However, the amount of coal capacity that could be
eligible to receive subsidies under DOE’s program could be significantly larger than the
12,700 MW cited by DOE, particularly if already retired units decide to re-enter the
market in order to receive a government guarantee of full cost recovery and a return on
equity.

(20) The coal and nuclear units at issue under the DOE’s proposal are otherwise expected to
retire due to the combination of low wholesale market prices; the lack of demand for their
output (or capacity); and competition from more cost-effective alternative sources of
generation.  DOE appears to want to challenge this outcome of competitive wholesale

5 This includes the following nuclear generation facilities: Palisades, Three Mile Island, Oyster Creek, Pilgrim, Davis-
Besse, and Perry; in addition to the Illinois ZEC facilities (Quad Cities and Clinton) and the New York ZEC facilities
(Ginna, Fitzpatrick, and Nile Mile Point). We include the Illinois and New York ZEC facilities, both because it is
unclear how the DOE’s proposal would affect those state programs, and because those programs have been challenged.

6 CAISO has no capacity market, and would presumably be excluded by the language inserted in the NOPR before it was
published in the Federal Register, that the scope of application of the proposed rule would be ISOs/RTOs “…with
energy and capacity markets…” (DOE NOPR, scope of application).

7 DOE NOPR, II.B.
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markets.  As the DOE states in its NOPR, “chronic distortion of the markets […] is
threatening the resiliency of the Nation’s electricity system.”8 We disagree.

(21) While there is room for considerable improvement in the design of certain wholesale
electricity markets (including necessary changes in response to the Illinois and New York
ZEC programs), competitive wholesale markets have helped to improve the resiliency of
the U.S. electricity system, by encouraging efficient entry of new, low-cost, less polluting,
flexible generation where it is needed, and encouraging the efficient exit, i.e. retirement,
of older, inefficient, often highly polluting, and high-cost generation that is not needed.
As intended, competitive wholesale markets have removed many of the cost risks that
were previously borne by captive ratepayers, which are now borne instead by investors in
generation assets (and other independent market participants) who have chosen to bear
those market risks – including the risks that currently profitable generating units may
become unprofitable in the future, as relative prices of fuels change.

(22) While the exceptionally short time the Commission has allotted for comments in this
proceeding is insufficient to accurately estimate the ultimate direct cost of DOE’s
proposed subsidies, particularly given the uncertainty regarding the amount of affected
coal capacity, we can use the Illinois and New York ZEC programs as benchmarks with
which to estimate the likely direct costs of DOE’s proposal, and its likely broader impact
on competitive wholesale markets via the major artificial suppression of market prices.

(23) The Illinois ZEC program will provide one company (Exelon) subsidies of approximately
$235 million annually,9 on average over 10 years, for an expected total cost of over $2.35
billion borne by Illinois ratepayers.  In any given year, the cost to Illinois ratepayers could
be as high as $340 million (or more in later years, given the ZEC cost escalation clauses
built into the program).10 This program supports two nuclear facilities with 2,472 MW of
affected capacity.11 Similarly, the New York ZEC program will provide one company –
again, Exelon – subsidies of approximately $480 million annually, for three nuclear
facilities with 3,345 MW of capacity. Multiplying that figure by the 12-year duration of
the New York program results in ratepayer costs of $5.8 billion, before accounting for the
cost-escalation features built into the New York ZEC program (or a potential reduction in
ZEC costs if wholesale prices rise significantly).

8 DOE NOPR, II.I.
9 Exelon presentation at the Q4 2016 earnings conference call, dated February 8, 2017.
10 See DeRamus ZEC Declaration, at 34.
11 This figure excludes the non-Exelon portion of the Quad Cities facilities that does not receive ZEC subsidies.
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(24) These two programs account for only a fraction of the total nuclear and coal capacity that
DOE proposes to subsidize. Given the guarantee of full cost recovery, plus a return on
equity, proposed by the DOE, the amount of subsidies provided to each participating unit
under DOE’s program will differ based on the costs of each of the units relative to their
wholesale market revenues.  As a first approximation, however, we can simply gross up
the Illinois and New York ZEC payments to the 10,800 MW of total nuclear capacity at
risk of retirement (in the East and Midwest), since both the Illinois and New York credits
were derived in such a way as to provide their units with “make-whole” payments
sufficient to account for any deficiencies in their wholesale market revenues. Using this
approach, we estimate that DOE’s proposal would provide total annual subsidies of
approximately $1.5 billion annually just for the nuclear units at issue: $700 - $800 million
annually for the New York and Illinois units, plus another $600 - $700 million for the
uneconomic nuclear units in other states.  If California’s Diablo Canyon facility were
included, as the DOE’s initially-issued Order suggests, this would add another $300
million in annual subsidies.  While we have not had sufficient time to estimate the amount
of subsidies that would be required under DOE’s proposal to keep 12,700 MW of
uneconomic coal capacity – and potentially significantly more – in the market, the cost
will clearly be sufficient to push the total price tag for all of the proposed coal and nuclear
subsidies well above $2 billion annually.

(25) Furthermore, in order to keep the affected units from retiring, the DOE’s proposed
subsidies will not be discretionary, year-by-year payments. In order to remain in the
market, many of the uneconomic coal and nuclear units must make major, multi-year
investments.  At-risk coal units must make major investments in environmental
compliance; while many at-risk nuclear units must make other operating investments, as
well as multi-year refueling commitments.  The need for long-term financial commitments
from regulators to prevent such retirements is evident in the 10-year and 12-year
commitment period in the Illinois and New York ZEC programs, respectively.  Indeed, as
a condition of eligibility to even participate in the Illinois program, ZEC program
applicants must commit to operate their units for the entire 10-year duration of the
program.12 Thus, any subsidy program directed at retaining uneconomic coal and nuclear
units, such as DOE’s proposal, would necessarily require a long-term commitment by the
ISOs/RTOs to continue to provide those subsidies for many years to come – imposing a
corresponding long-term payment liability on ratepayers.  Multiplying the above annual
subsidy amounts by 10 or 12 years (as with the ZEC programs) implies total direct

.12 Illinois Future Energy Jobs Act (FEJA), amending the Illinois Power Agency Act (IPAA), 20 ILCS 3855;  (d-
5)(1)(A)(iv).
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subsidy costs to ratepayers in the range of $20 – $30 billion, with a significant risk of
being even higher.

(26) Given the scale of subsidies involved, it is particularly troubling that the DOE NOPR
contains no requirement or provision for an evaluation or regulatory review of the cost-
effectiveness of these subsidies, either initially or going forward.  By granting full cost-of-
service revenue assurance to competitive power plants outside the jurisdiction of retail
rate regulation, the proposed rule would create a regulated/competitive market hybrid that
is the worst of both worlds: guaranteed cost recovery with no oversight of costs relative to
benefits, and no ratepayer protections.

III. DOE’S PROPOSED “OUT-OF-MARKET” SUBSIDY PAYMENTS ARE
ANTITHETICAL TO THE FUNCTIONING OF WHOLESALE POWER MARKETS

(27) DOE’s proposed long-term subsidies, which by definition are “out-of-market” payments,”
are antithetical to the Commission’s long-time support for competitive wholesale markets.
Competitive wholesale power markets administered by ISOs and RTOs represent a signal
success in deregulation. Centralized markets for energy, ancillary services, and capacity
have provided non-discriminatory access to generators to offer low-cost power, and have
created clear and powerful incentives to improve generator performance, to invest in
additional capacity and new technology, and to retire resources that are no longer
economic.

(28) The foundation of the centralized wholesale markets is the single-price auction, applied in
energy and related services, and in capacity markets, in which supply (or demand
reduction) offers are selected in order of increasing cost to meet the needs of the electric
grid.  Lower-cost resources that clear the market are paid the market-clearing price, while
higher-cost resources that fail to clear the market are not paid. The foundation of
competitive markets is that higher-value/lower-cost products and services are rewarded,
and displace lower-value/higher-cost products and services.

(29) The driving force for the economic benefits from the competitive market construct in
electricity is the very fact that electric generation resources are not guaranteed to recover
whatever costs they incur.  Existing generators bear the risks of maintaining performance,
managing costs, and possibly being displaced by new, more economic generation.
Developers and investors in new supply bear the risks of a dynamic, competitive market
and reap the rewards of providing lower-cost and innovative services. Economic
efficiency flows from that the fact that cost recovery is a function of performance in the
competitive market.
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(30) A necessary corollary of the incentives competitive markets create for efficient plant
operation, new investment, and technological innovation, is that older, higher-cost
resources that are no longer economic are induced to retire. The DOE NOPR refers to
data from the Energy Information Administration (EIA) showing that coal-fired power
plants made up 80 percent of the 18,000 MW of generating capacity retired in 2015.13

The EIA source for these statistics provides important further context that the average age
of the retired coal plants was 54 years, and that the plants were small – averaging
133 MW, compared to an average of 278 MW for coal-fired plants that remained in
operation.14, 15 Similarly, the additional 12,700 MW of anticipated coal plant retirements
through 2020 referenced in the DOE NOPR, have an average age of 55 years, and an
average unit size 153 MW.16 In other words, the data confirm the expectation that old,
small power plants, which tend to be less efficient and more costly to operate and
maintain, are likely to retire in the face of competition.

(31) The nuclear plants that have announced the intention to retire, or that are considered at
risk of retirement, tend to be older, single-unit plants, and plants that would need large
capital investments to remain in operation. As with the coal-fired plant retirements, it is
the smaller, older nuclear plants that are facing most economic pressure from market
forces – as well as those located in zones with some of the lowest wholesale prices due to
abundant alternative supplies, including supply from other nuclear units (e.g., the ComEd
zone in Illinois, where the Quad Cities nuclear facility is located).17

(32) As the DOE Staff Report acknowledges, recent and announced plant retirements are
driven by a combination of factors, “including low natural gas prices, wholesale
competition, low customer demand growth, regulation-driven cost increases, and the
growth of VRE [variable renewable energy].”18 And, although not acknowledged in the
DOE NOPR, it is critical to understand that most of the coal plant retirements cited by
DOE as justification for urgent action were in fact traditionally-regulated plants that
would not be eligible for the proposed subsidy. More than three-quarters of the 2015 coal
retirements referenced in the DOE NOPR were utility-owned and operated, and more than

13 DOE NOPR, II.B.
14 EIA, Today in Energy, March 8, 2016; accessed at: https://www.eia.gov/todayinenergy/detail.php?id=25272
15 The same EIA data summary shows that the coal-fired capacity retired in 2015 represented just 4.6% of the coal-fired

capacity at the beginning of that year.
16 EIA Monthly Update to the Annual Electric Generator Report, Form EIA-860m, June 2017,

https://www.eia.gov/electricity/data/eia860m/
17 DeRamus ZEC Declaration, pp. 7 – 8.
18 U.S. Department of Energy, “Staff Report to the Secretary on Electricity Markets and Reliability,” August 2017 (“DOE

Staff Report”), at 15.
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two-thirds of such retirements from 2012 through mid-2017 have been utility plants.19

This reality contradicts DOE’s contention that deficiencies of the centralized wholesale
markets are driving large volumes of needed resources to retire prematurely.  Rather, for
most retirements, utilities and state regulators, who are responsible for ensuring local
system reliability and resiliency, and for determining the prudence of costs borne by
ratepayers, have determined that the retirement of generally older, smaller, and more
costly power plants is warranted.  The DOE proposal would not have affected these
retirement decisions, and would only hasten such retirements going forward because of
the market distortions created by subsidizing competitive baseload plants. The proposed
subsidies would consequently have done nothing to affect the substantial majority of coal
plant retirements in recent years.

(33) Nor are nuclear retirements solely an issue of exposure to the competitive market.  The
Fort Calhoun nuclear plant in Nebraska, which retired in 2016 because of market
conditions, operated under traditional cost-of-service regulation.  That plant was the
smallest active nuclear power plant in the U.S., and was also among the oldest operating
plants, at 43 years. In California, the Diablo Canyon nuclear plant, which serves PG&E’s
bundled customers, is planned to be retired by 2025 because the plant is not considered a
good fit for customer or system needs.  PG&E’s analysis determined that Diablo Canyon’s
baseload generating profile does not fit the hourly load profile of its bundled customers,
and that the plant is not capable of flexible operation needed for a system with significant
solar generation.20 Diablo Canyon is also an instructive case in that the plant retirement
plan includes specific measures for employee retention, retraining, and severance
compensation, as well as a Community Impacts Mitigation Program to mitigate effects of
the retirement on the local community.  Unlike the DOE and state ZEC subsidies, which
are framed to obscure the actual intent to prop up local jobs and tax revenues (at the
expense of other jobs and tax revenues), the plan to retire Diablo Canyon makes
employment and community impact explicit elements of the orderly retirement of an
obsolete and uneconomic resource.

(34) Contrary to the implication in the DOE NOPR that a large segment of the U.S. generation
fleet is being forced out of service because of competitive markets that do not properly
value their services to the grid, the reality is that both independent power producers and
regulated utilities are adapting rationally to market conditions and system needs.  Smaller,
older units are being retired, sometimes because the merchant asset cannot cover its costs

19 EIA, Monthly Update to the Annual Electric Generator Report, Form EIA 860m, June 2017,
https://www.eia.gov/electricity/data/eia860m/

20 Pacific Gas And Electric Company’s (U 39 E) Opening Brief, CPUC Proceeding A.16-08-006, at 16-18.
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in the competitive markets, and sometimes (in fact, most often) because the utility owner
and its state regulator have determined that the value the plant provides does not warrant
the full cost of service for the plant being imposed on customers.

(35) More fundamental than this interference in basic market outcomes, however, the proposed
subsidies would also change the bidding incentives and behavior of market participants.
The providers of the asserted “reliability” service would not be selected based on
competition to provide that service at the lowest price, which is the sine qua non of a
market. Assuming the DOE program follows the path of the state ZEC programs,
participants would not even submit price offers, but instead submit cost documentation, to
demonstrate that they would be forced to exit the market in the absence of the subsidies
(after they demonstrate that they have a 90-day fuel supply and meet the other arbitrarily
defined requirements of the asserted “reliability service”).  In the Illinois and New York
programs, such costs are at least reviewed (albeit insufficiently) by state regulators or
other authorized state agencies; it is unclear who would be responsible for such a review
under DOE’s proposal – whether the Commission, the ISOs/RTOs, or some other
designated body.

(36) Next, a determination would need to be made – presumably either by the Commission or
the ISOs/RTOs – about how much to compensate each of the qualifying market
participants. Based on DOE’s proposal to provide full cost-recovery and a return on
equity, we expect that each participant would be paid the difference between what they
earn from the wholesale markets and their costs plus a return, which will vary over time
(since wholesale prices vary).  This ‘make-whole’ construct is effectively the same as a
“contract for differences,” such as the one at issue in Hughes v. Talen Energy.  This is also
effectively how both the Illinois and New York ZEC subsidies work.21 Using ratepayer-
provided subsidies to provide uneconomic units with ‘make-whole’ payments, plus a
return, would thereby insulate the uneconomic coal and nuclear units entirely from any
market risk – and indeed, under DOE’s proposal, would make them indifferent to any
market risks.  This complete insulation of the uneconomic units from the impact of market
prices and risks is antithetical to the functioning of competitive wholesale markets.

21 See DeRamus ZEC Declaration, pp. 13 – 16. While the “price” of the state subsidies is nominally set based on an
estimate of the Social Cost of Carbon, the ZEC “price” is adjusted to account for changes in wholesale prices; and these
adjustments have the important effect – and objective – of keeping the recipient generators “whole” in terms of their
costs. The use of ZEC payments as ‘make-whole’ payments for deficient wholesale market revenue is also evident in
the legislative histories of the programs. Unlike DOE’s proposal, the state programs have a cap on the amount of their
subsidies. Thus, uneconomic units receiving state ZEC subsidies would have an incentive to participate in DOE’s
program instead; as would their regulators and ratepayers (at least in Illinois), since the cost of subsidies would likely be
spread over all of the RTOs’ customers and not solely borne by the state’s residents (as discussed below).
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(37) By insulating recipients from price risks, the DOE’s proposed subsidies would provide
strong incentives for recipients to bid in the wholesale markets as price-takers, regardless
of their costs, since whatever the market-clearing price, they will receive the difference
relative to their costs (plus a return) in the form of subsidy payments. Indeed, any change
in a market participant’s “profit function” by a subsidy will almost necessarily cause a
change in its bidding strategy, when that subsidy is a function of market prices.  In DOE’s
proposal, where the subsidy is structured as a risk-eliminating ‘make-whole’ payment, a
fundamental change in bidding incentives and market behavior is unavoidable.

(38) The DOE’s proposal will not only change the recipients’ market behavior (if we can even
still call it a “market”), it will also change other participants’ bidding behavior.  If other
generation or demand-side resources decide to exit (or not enter) the market as a result of
DOE’s program, they will not be submitting offers in the wholesale markets when they
otherwise would have done so.  But DOE’s subsidies will also change the bidding
strategies of other participants who remain in the market.  Many sellers develop their
offers based on the offers that they expect other participants are likely to submit.22 Other
sellers will know that the uneconomic coal and nuclear units will remain in the market as
a result of the DOE’s program, and will be able to assess the changes in these units’
bidding incentives; and this information may be sufficiently important to cause these other
sellers to change their offer strategies.  The amount of uneconomic coal and nuclear units
at issue represents such a large amount of capacity that it is almost unimaginable that their
retention in the market would not have a significant impact on other suppliers’ offers.

IV. DOE’S PROPOSAL WOULD HAVE A DEVASTATING IMPACT ON WHOLESALE
MARKETS

(39) The support payment scheme proposed by DOE is an “out of market” intervention that
would retain uneconomic generating units in the wholesale markets, and would create a
cascade of pernicious effects, both costly and ultimately contrary to the claimed purpose
of the proposed rule. Most profoundly, the DOE proposal would attack the foundations of
the wholesale markets.  It would establish a large class of assets that would be subsidized
to their full cost of service based on a list of attributes and not on the basis of a valuation,
market-based or otherwise, of whether the resources provide value commensurate with the
subsidy being provided.

22 There is an extensive economic literature on supplier bidding incentives in electricity markets that discusses this. See
e.g., Peter Cramton, “Competitive Bidding Behavior in Uniform-Price Auction Markets,” Proceedings of the Hawaii
International Conference on System Sciences, January 2004, available at: ftp://www.cramton.umd.edu/papers2000-
2004/cramton-bidding-behavior-in-electricity-markets-hawaii.pdf
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(40) Nor would the distorting market effects be isolated within ISOs/RTOs, since the
competitive wholesale market for power extends nationally, encompassing regions
without centralized markets.  Traditionally-regulated utilities and public power entities
participate in the wholesale market and are affected by their relative competitiveness.
Regulated utilities can sell excess power at a profit, which typically goes fully or partially
to reduce the rates of captive customers.  On a broader scale, large public power entities
such as TVA serve member utilities that can seek wholesale power arrangements
elsewhere. Merchant generators subsidized under the DOE proposal would have an
artificial advantage in the wholesale market relative to traditionally-regulated plants.

(41) The wholesale market distortions caused by the DOE proposal would have long-lasting
effects by discouraging investment in competitive generation, new technology and
innovative services, including demand reduction programs.  The ISO/RTO markets have
been constructed to provide efficient price signals – specifically, prices that reflect the cost
of energy and capacity at the margin.  In well-functioning markets, clearing prices indicate
to market participants when, where, and what type of new generation (or demand
management) is needed.  Clearing prices also signal when resources are no longer
economic and should be retired.  Forward analysis of the market allows current market
participants and potential entrants to evaluate opportunities, plan investments,
transactions, retirements, etc.  The DOE proposal would distort the function of the
wholesale market and, in addition to the suppression of clearing prices, would increase
business risk and undermine confidence in the markets.

(42) Ultimately, if applied to a sufficiently large amount of generation, a spiral of open-ended
and expanding subsidies will cause a functional collapse in the competitive market
construct.  Centralized power markets might continue, but would be reduced to a
balancing function, and would no longer be relied upon as mechanisms to promote needed
investment and allocative efficiency.  State regulators and utilities would be forced to
return to system planning to ensure local reliability, increasing the likelihood of re-
balkanization of the electric system, increased costs, and reduced overall system
reliability.

(43) Ensuring that wholesale markets provide economically efficient pricing is critical to
supporting the very reliability and resiliency attributes of market resources that the DOE
proposal purports to address.  Market prices consistent with the incremental value of
associated services support reliability and resiliency by providing transparent market data,
which: (i.) incentivizes investment in new capacity, plant upgrades, and maintenance; (ii.)
provides signals for economic retirement decisions; and (iii.) enables responsiveness and
innovation by market participants adapting to rapid changes in the power sector. Far from
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solving a supposed market defect, the discriminatory subsidies proposed by DOE would
undermine the efficient price-setting mechanism that provides market participants
appropriate signals and incentives to supply economic and innovative solutions to address
the challenges associated with maintaining a reliable and resilient electrical system.

(44) DOE’s proposed $2 billion-plus in subsidies represent not only a colossal waste of
ratepayer money, but they would also harm all of the remaining merchant generators and
other market participants – including demand response and energy efficiency resources –
who, unlike the favored owners of coal and nuclear units, will continue to rely solely on
wholesale market revenues.  These wholesale revenues, however, would be severely
artificially suppressed by DOE’s proposed subsidies, since the out-of-market subsidies
would enable inefficient producers to continue to offer their energy and capacity in
wholesale markets at below-cost prices for many years to come.

(45) Furthermore, by artificially retaining uneconomic coal and nuclear units in the market via
the proposed subsidies, the resulting wholesale market price suppression also puts at risk
the remaining generation that continues to depend on wholesale markets – including coal
and nuclear generating units that would otherwise continue to be economically viable.
Thus, once instituted, subsidies for one set of uneconomic units can quickly become a
catalyst for additional subsidies of other units, with a cascading effect.  By artificially
retaining uneconomic generators in the market via subsidies, prices cannot rise to levels
consistent with competitive market levels, which is needed to retain and attract additional,
more efficient generation.  Thus, as additional firms come under financial pressure due to
the artificial price suppression from the first round of subsidies, they, too, seek
government support from additional subsidies – no doubt highlighting their own unique
attributes or value to system “resiliency” or reliability.  Market competition based on price
competition is thereby gradually replaced by “competition for subsidies.”23

V. DOE’S PROPOSAL WOULD ARTIFICIALLY SUPPRESS WHOLESALE MARKET
REVENUES BY OVER $10 BILLION ANNUALLY

(46) In analyzing the Illinois ZEC program, we have previously evaluated not only the direct
cost of the subsidies, but also their effect in suppressing wholesale market prices. In
Illinois, one of the uneconomic (in-state) nuclear plants targeted to receive the ZEC
subsidies, the Quad Cities Nuclear Generating Station, operates within PJM; while the
other, the Clinton Nuclear Generating Station, operates within MISO.  These two

23 See “PJM monitor rails against threat of 'contagious' subsidies,” dated March 13, 2017.
http://www.eenews.net/energywire/2017/03/13/stories/1060051340 last accessed March 30, 2017.
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facilities, both of which are owned by Exelon, account for a total of 2,884 MW of
generating capacity.24

(47) By preventing the retirement of Quad Cities, we estimate the Illinois ZEC subsidies would
artificially suppress PJM-wide energy clearing prices by an amount that would cause
generator market revenue in PJM to decline by $244 million annually.25 Separately, we
estimate that by preventing the retirement of Clinton, the ZEC subsidies would reduce
generator energy market revenue by $93 million annually in the MISO Central region.26

(48) Artificially keeping these uneconomic units in the market with the Illinois ZEC subsidies
suppresses not only energy market prices but also capacity market prices in both PJM and
MISO. We estimate that preventing the retirement of Quad Cities would reduce generator
capacity market revenue in PJM’s ComEd Zone by up to $529 million annually, while
preventing the retirement of Clinton would suppress capacity market revenue in MISO’s
Zone 4 by up to $309 million annually.27 These estimates of market revenue reductions
total $1.2 billion on an annual basis (i.e., as a result of artificially suppressing both energy
and capacity prices in both PJM and MISO), and are conservative in that they are based on
the impact of each plant in isolation on its respective market, excluding the potential for
greater effects when the plants’ price-reduction effects are considered jointly.

(49) The New York ZEC program would have similar price-suppression effects in the NYISO
markets. That program would provide subsidies to three upstate New York nuclear
facilities:  Ginna, Fitzpatrick, and Nine Mile Point, all owned by Exelon, and totaling
3,345 MW. The Brattle Group has previously estimated that the continued operation of
these otherwise uneconomic units reduces the NYISO energy and capacity market prices
and revenues by $1.7 billion annually.28

(50) Combining the impact estimates, the Illinois and New York ZEC programs would cause
wholesale market price suppression on the order of $2.9 billion annually.  The subsidized
plants total a little over 5,800 MW, representing a small portion of the total nuclear and
coal-fired capacity that would be eligible for the proposed DOE subsidies. While the
aggregate wholesale market effects would not scale linearly from the estimated impacts

24 This is inclusive of a small portion of Quad Cities that is not owned by Exelon and is excluded from the ZEC program,
but would be part of the total retired capacity in the absence of subsidies.

25 DeRamus ZEC Declaration, at 22.
26 Id., at 22.
27 Id., at 22.
28 The Brattle Group, “New York’s Upstate Nuclear Power Plants’ Contribution to the State Economy,” (December 2015);

http://www.brattle.com/system/publications/pdfs/000/005/229/original/New_York's_Upstate_Nuclear_Power_Plants'_C
ontribution_to_the_State_Economy.pdf
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from the state programs, there is little question that the total market price suppression
resulting from expanding subsidies to a much greater volume of capacity could easily
result in a loss to wholesale market participants of over $10 billion dollars of market
revenue annually.

(51) It is also important to recognize that the distortions inflicted by the proposed rule are not
confined to the centralized markets administered by the ISOs/RTOs.  The centralized
markets provide non-discriminatory market access for generators to provide energy,
ancillary services, and capacity to meet system needs cost-effectively.  The centralized
markets also anchor, inform, and facilitate a much broader market for wholesale power
that includes short-term and long-term bilateral transactions that represent the large
majority of wholesale transactions.  The centralized markets also provide traditionally-
regulated utilities transparent pricing data critical to performing evaluations of purchase,
sale, and self-build supply alternatives.  Distortions in the centralized markets thus
propagate throughout the wholesale market and regulated utility sectors, undermining
efficient economic decision-making.

(52) While DOE’s proposed subsidies will cause a major suppression of wholesale market
prices and revenues in dollar terms, there is much more at stake than the distribution of
revenue among generators.  DOE’s proposal represents an unprecedented intrusion into
competitive wholesale markets that, as discussed above, would have devastating
consequences for electric market deregulation and the efforts of Congress, the
Commission, state legislatures, and state regulators, along with a wide range of
stakeholders, to promote efficient competition in wholesale power markets. The proposed
DOE subsidies would profoundly distort the market, such that clearing prices would no
longer properly reflect the true costs and value of generation services to the electric
system.  The vast distortion would nullify incentives for economic investment, retirement,
and innovation, and would ultimately require further costly non-market interventions to
shore up system reliability going forward.

VI. DOE’S PROPOSAL IS BASED ON FALSE ASSUMPTIONS AND FLAWED ANALYSIS

(53) The DOE proposal incorrectly assumes that the pending uneconomic coal and nuclear
retirements at issue pose a ‘clear and present’ danger to electric reliability and
“resilience.” In support of its proposal, DOE has mischaracterized the reports it cites as
justification for the proposed rule. First, the primary causes of the retirements at issue are
low natural gas prices and slower than expected demand growth, which in turn have
resulted in low wholesale market prices, which in turn have undermined the economic
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viability of the coal and nuclear units at issue.  While the new market entry of renewable
generating resources, many of which are the explicit result of state policies to promote
renewables, have also contributed to lower energy prices in some areas of the country, this
has not been the primary cause of the retirement of the coal and nuclear units at issue.

(54) Second, the evidence does not support the conclusion that the coal and nuclear units at
issue provide unique “resiliency” attributes that other market participants are unable to
provide. The DOE NOPR cites the January 2017 Quadrennial Energy Review (QER) as
supporting the contention that urgent action is needed to support the electric grid, yet DOE
ignores one of that report’s key findings related to grid reliability and resiliency, which is
that most outages occur due to failures in wires, primarily at the distribution level. The
QER states:

Electricity outages disproportionately stem from disruptions on the distribution
system (over 90 percent of electric power interruptions), both in terms of the duration
and frequency of outages, which are largely due to weather-related events. Damage
to the transmission system, while infrequent, can result in more widespread major
power outages that affect large numbers of customers with significant economic
consequences.29

(55) The example of “resilience” to which the DOE frequently cites is the 2014 “Polar Vortex,”
during which it contends that coal and nuclear plants contributed to maintaining system
reliability, as natural gas demand also peaked due to the extremely low temperatures.
While many coal and particularly nuclear units continued to operate at high levels of
output during this event, it is incorrect to generalize that experience to all coal and nuclear
units, under all – or even most – severe weather conditions. During the 2014 Polar
Vortex, in PJM, 42% of the generation outages resulted from equipment failure, which
affected almost all types of generation, as compared to 24% of outages caused by natural
gas supply interruptions.30 Nuclear plants were not immune to the effects of the extreme
cold, as 1,400 MW of nuclear capacity in PJM experienced a forced outage during this
event.31

29 Transforming the Nation’s Electricity System: The Second Installment of the Quadrennial Energy Review, January 6,
2017 (QER), at S-12.

30 PJM Interconnection, “Analysis of Operational Events and Market Impacts During the January 2014 Cold Weather
Events,” May 8, 2014, pp. 24 - 25. Available at: http://pjm.com/-/media/library/reports-notices/weather-
related/20140509-analysis-of-operational-events-and-market-impacts-during-the-jan-2014-cold-weather-
events.ashx?la=en.

31 Id., p. 26, Figure 17.
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(56) In addition, other types of generation – including wind power operating at high capacity
factors during a period also accompanied by high winds – also contributed significantly to
providing electricity and maintaining grid reliability (and “resiliency”) during the 2014
Polar Vortex.  As PJM concluded, the 4,000 MW produced by wind power during peak
hours in PJM “had a positive impact on supply and contributed to PJM’s ability to
maintain reliability.”32 Similarly, PJM concluded that Demand Response resources also
contributed significantly to system reliability during the 2014 Polar Vortex, as well as
during a severe winter storm shortly thereafter, even though they were not required to be
available to respond that winter, causing PJM to conclude: “This experience demonstrates
the year-round value of demand response.”33

(57) Furthermore, during the 2014 Polar Vortex, coal and diesel (peaking) generation
represented 50% of the generation capacity that experienced forced outages in PJM.34 At
many coal plants, coal stocks were frozen, while many diesel generators were unable to
function due to increased fuel viscosity. While the problem at diesel plants can be
prevented in the future through relatively modest investments in weatherization and steam
tracing, coal piles and coal-handling facilities cannot be fully protected – particularly for a
90-day fuel supply.

(58) As noted by other market observers, only a vanishingly small number of outages are due
to fuel supply emergencies.35 Thus, any definition of “resilience” would need to address
risks other than the cold weather-related risks on which the DOE proposal is focused.  For
many such weather-related risks, coal and nuclear plants are just as susceptible to outages
as other fuel types, and often even more so.

(59) Coal facilities, for example, have proven to be vulnerable to extreme precipitation levels
during hurricanes. During Hurricane Harvey, ERCOT experienced over 10,000 MW of
forced outages in generation facilities and up to 3,000 MW of de-rated capacity due to
storm-related causes. The outages were generally attributable to rain or floodwaters
affecting fuel supplies (including coal piles and facilities), outages of transmission
facilities at the generator’s point of interconnection, or the inability of plant personnel to

32 Id., pp. 21 - 21.
33 Id., pp. 24 - 25.
34 Id., p. 26, Figure 17.
35 Trevor Houser, John Larsen, and Peter Marsters, “The Real Electricity Crisis,” October 3, 2017 (Research Note, the

Rhodium Group), available at: http://rhg.com/notes/the-real-electricity-reliability-crisis. Based on outage data from
DOE, they calculate that 0.00007% of U.S. electricity disturbances during 2012 – 2016 were the result of fuel supply
emergencies. And a very large fraction of even those hours are attributable to a single event – at a coal-fired facility in
Minnesota during 2014.
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reach the generating facility.36 In one instance, one large generator’s coal piles became so
saturated that it was unable to deliver the coal into the silos from the conveyor system, and
it was forced to switch its fuel from coal to natural gas as the fuel source (for the first time
since 2009) in order to continue operating.37

(60) U.S. nuclear power plants, while structurally designed to withstand extreme high wind
speeds, are required to shut down under certain weather conditions specified by the U.S.
Nuclear Regulatory Commission (NRC) operating guidelines and onsite plans for
emergency preparations.  Before, during, and after hurricanes, the NRC guidelines
establish that in the event of an energy loss outside the site during or after a hurricane, the
reactors must be automatically shut down as a preemptive measure, and emergency diesel
generators must immediately start operating to supply electric energy to the site’s safety
systems.  As a precautionary measure, reactors must be shut down at least two hours
before the hurricane’s strong winds arrive at the location, which generally occurs when
wind speeds reach 70 – 75 mph.  In addition, if there is a loss of electric power from the
grid during or after a hurricane, nuclear reactors are automatically shut off as a preemptive
measure, and emergency diesel generators are started to supply electric energy to the site’s
safety systems.  Operators can also manually shut off the reactor as a preemptive measure
even if there is no exterior energy loss.

(61) Not surprisingly, given these NRC guidelines, almost every major recent hurricane to
make landfall in the U.S. has either forced nuclear units to shut down, or threatened to do
so.  For example:

 In 2017 during Hurricane Irma, Florida Power & Light initially planned to shut down
two nuclear power plants on the Atlantic coast, but after the storm changed course, it
only closed one reactor at one of the plants (Turkey Point).

 In 2013 during Hurricane Sandy, several nuclear facilities on or near the Eastern
seaboard were shut down or severely ramped down (Indian Point, Limerick, Salem,
and Nine Mile Point), due either to the loss of outside power, hurricane-related
equipment problems, or flooding from the storm surge.38,39

36 Electric Reliability Council Of Texas, Inc.’s Report to the Public Utility Commission of Texas Concerning Impacts of
Hurricane/Tropical Storm Harvey,  Project No. 27706, August 30, 2017, p.3.

37 “Harvey’s Rain Caused Coal-to-Gas Switching: NRG Energy.” Platts (S&P Global), September 27, 2017 (referring to
NRG’s 2,504 MW W.A. Parish facility).

38 Hurricane Sandy: A report from the New York Independent System Operator, February 22, 2013, at 19
39 Sandy A Warning Rising Seas Threaten Nuclear Plants, Climate Central, http://www.climatecentral.org/news/sandy-a-

warning-that-nuclear-plants-threatened-by-rising-seas-16622
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 In 2005 during Hurricane Katrina, a unit of the Waterford plant in Louisiana was shut
down after electricity supply was lost due to the hurricane.40

 In 2004 during Hurricane Jeanne, the St. Lucie plant in Florida was shut down after
the hurricane caused an exterior loss of energy supply.41

 In 2004 during Hurricane Charley, the Brunswick 1 reactor in North Carolina shut
down due to a loss of offsite power.42

 In 1992 during Hurricane Andrew, two units at the Turkey Point plant were shut down
after the hurricane cut off exterior electric energy supply.43

(62) Nor are coal or nuclear units uniquely suited to providing other types of “resiliency”
services, such as frequency response, voltage support, reactive power, fast ramping, or
power restoration after an outage (i.e., “black start” capabilities).  Gas-fired generation
can provide all of these “resiliency” services; and many of these services can be provided
by other types of generation, such as hydro, certain renewables – depending on their
configuration, the extent to which they are integrated with complementary technologies
such as smart inverters, their integration into the electrical grid, the vintage of the
technology such as with newer wind generators, etc. – and even demand-side resources
(fast-ramping service via interruptible loads).

(63) In addition, as one analyst has already noted, nuclear units are particularly ill-suited as a
“resiliency” resource after a power outage, since it takes a significant period of time to
bring a nuclear power plant back on-line after it has been shutdown – several days –
particularly if was forced to shut down quickly.44 Large coal units are also not particularly
useful as fast-ramping resources.

(64) Considered in its totality, the factual evidence simply does not support the conclusion that
coal and nuclear power plants – much less, the subset of those units that are uneconomic
and slated for retirement – provide uniquely valuable “resiliency” benefits that should be
compensated with billions of dollars of subsidies. Indeed, many coal and nuclear units

40 Waterford 3 Nuclear Plant Weathers Hurricane Katrina, Nuclear Energy Institute, August 2011.
41 Impact of the 2004 Atlantic Hurricane Season on U.S. Nuclear Power Plants, NRC, November 2005, at 5.
42 Id., at 7.
43 Effect of Hurricane Andrew on the Turkey Point Nuclear Generating Station from August 20–30, 1992, NRC and the

Institute of Nuclear Power Operations (INPO), March 1993.
44 See Amory B. Lovins, “Does “Fuel on Hand” Make Coal and Nuclear Power Plants More Valuable?,” Forbes, May 1,

2017; see figure “August 2003 Daily Nuclear Output for the Nine U.S. Nuclear Units Affected by the 14 August 2003
Northeast Blackout.” Available at: https://www.forbes.com/sites/amorylovins/2017/05/01/does-fuel-on-hand-make-coal-
and-nuclear-power-plants-more-valuable/#7da1bfc76902
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have proven to be as vulnerable as other generating units – and at times, more vulnerable
– to past extreme weather events in different regions of the U.S.; and to contribute no
more, and often less, than other market participants to system “resiliency,” however it is
defined.

VII. OTHER JUSTIFICATIONS FOR DOE’S PROPOSAL ARE SIMILARLY FLAWED
AND UNAVAILING

(65) Moving beyond the specious “resiliency” justification for DOE’s proposal, we address
four other potential justifications for the proposed coal and nuclear subsidies:

1.) the assertion that wholesale electricity markets are not ‘true’ markets, due to their
administered nature (as a creation of the Commission, the RTOs/ISOs, and state
legislatures) and their plethora of rules not found in other markets;45

2.) the alleged failure of markets to accurately value certain attributes of electricity,
capacity, or other services (e.g., frequency regulation, voltage support, reactive
power, etc.);46

3.) the alleged market distortions resulting from state support for renewables through
RPS programs and other incentives;47 and

4.) the assertion that retiring coal and nuclear capacity needs to be retained to preserve
U.S. fuel “diversity.”48

(66) All of these criticisms appear to be underlying justifications for DOE’s proposed subsidies
as a further ‘tinkering’ or ‘correction’ to the markets – an excuse to insert ‘one more un-
priced service’ into the markets; to offset distortions from RPS programs and ‘level the
playing field’ between coal, nuclear, and renewables; or even to insert a creeping return to
cost-of-service rate regulation for certain market participants for whom the market simply
does not work. None of these justifications warrants the draconian measure proposed by
DOE.

45 See DOE NOPR, II.H., citing a concern raised by certain members of Congress (in a letter to the Commission dated July
8, 2015, that premature retirements as resulting from “market rules—rather than market forces.”

46 DOE NOPR, II.D.
47 While the DOE NOPR refers several times to market “distortions” (II.G. and II.I.), it is not explicit about what gives rise

to these asserted “distortions.” The DOE Staff Report, however, referenced by the NOPR, discusses market “distortions”
from RPS programs and tax incentives (pp. 13 – 14). The above-cited letter from members of Congress, referenced in
DOE NOPR II.H., also states: “Worthy of particular attention are out of market contracts, demand response programs,
renewable energy mandates and subsidies, net metering rules, and environmental requirements.” (p. 2)

48 DOE NOPR, II.E.
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(67) It is certainly true that, as administered and highly regulated markets, wholesale electricity
markets have very different characteristics than unregulated markets for other products
and services.  That does not diminish the fact that wholesale electricity markets are
generally functioning reasonably well – even though many can and should be improved
via changes to existing rules.  Competitive wholesale markets have wrought a
fundamental change in the paradigm of the U.S. electricity industry – the effects of which
extend even to states that did not embark on explicit market restructuring programs.
Competitive wholesale markets have incentivized substantial new investments by efficient
producers; technological innovations; organizational innovations, such as the integration
and expansion of demand-side and energy efficiency resources; and regional integration –
which has allowed for more cost-effective planning and management of the long-distance
transmission network, and a more efficient dispatch of generating resources on a regional
basis.  All of this has reduced ratepayer costs.

(68) A necessary consequence of these developments, and particularly of the resulting
increased competitiveness of wholesale markets, is that uneconomic generating units are
forced to retire.  Preventing uneconomic units from retiring – simply because they are coal
and nuclear units – would not simply ‘tinker’ with the markets, but would fundamentally
undermine their very foundations.  In order to allow for efficient market entry, and to
ensure that the most efficient plants remain in the market, inefficient units need to retire.
Without the latter, you cannot get the former.  This is why the DOE’s proposal is
completely antithetical to the functioning of competitive wholesale markets.  Indeed, by
in effect guaranteeing the affected units cost recover, plus a return, DOE’s proposal
amounts to a return to cost-of-service rate regulation for a significant portion of the
market – and yet the affected generation would continue to participate in the wholesale
market, while being ‘made whole’ for any losses via subsidy payments.

(69) With regard to the ‘market failure’ argument, while it may have some applicability in
other contexts, here, the supposed market failure is related to a service or attribute –
“resiliency” – that has not been well-defined; that can be provided by many other market
participants; and at least some of which is encompassed in services for which market
participants are already explicitly being paid (depending on the market, such as capacity
or ancillary services).  Unlike these other “services” or generation attributes, however,
DOE does not propose using an actual market mechanism to compensate all market
participants who can provide such “resiliency services;” but rather, it proposes to apply
cost-of-service rate regulation principles to only selected uneconomic units, thereby
guaranteeing their owners full cost recovery, plus a return. In this instance, the ‘medicine’
is worse than the supposed market ‘ailment.’ Rather than strengthening the wholesale
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markets by correcting a market failure, DOE’s proposal would fundamentally undermine
them – if not kill them off entirely.

(70) With regard to the argument that “resiliency” subsidies should be used to ‘level the
playing field with renewable subsidies,’ there are three responses.  First, as the DOE Staff
Report shows, coal and nuclear retirements are not due to renewables.  Thus, the
“resiliency” subsidies will not somehow ‘undo’ the effect of the asserted renewable
subsidies, but rather ‘undo’ the effect of market forces.  Second, if federal policymakers
are concerned about the distorting effect of state RPS programs, they can always
implement a less distortionary program by instituting a federal carbon tax.  Introducing
another, far more distortionary and disruptive subsidy for inefficient coal and nuclear
plants does not somehow ‘sterilize’ the effect of renewable supports; it just distorts the
market even further, and to a far greater degree, because it directly counteracts the basic
function of markets – which is to encourage the market exit of high-cost, inefficient
resources. Third, the state RPS programs are very different from the DOE’s proposed
“resiliency” subsidies: they allow different parties, different technologies, and different
locations to compete to provide renewable generation; they are designed to incentivize the
adoption of new technology and new market entry, with the expectation of declining costs
as penetration increases, not to subsidize older plants and retain inefficient producers in
the market; they provide a market-based mechanism – competitive procurements and
auctions – to provide the most efficient, i.e., least-cost, solution to a regulatory
requirement, rather than providing for guaranteed cost recovery, plus a return, to a
privileged subset of generating assets; and participating generators are still exposed to
market risks, rather than protected from them.49 None of the state RPS programs provides
renewable generation with anything even remotely approximating the type of risk-free
‘make-whole’ payments, plus a return, that DOE proposes providing to uneconomic coal
and nuclear facilities.

(71) With regard to the argument regarding fuel or generation “diversity,” this has surfaced
recently as a catch-all justification with as little specificity as the “resiliency” justification.
Arguably, the increased penetration of natural gas and renewable generation has
substantially improved the “fuel diversity” of the U.S. generation fleet, by reducing our
prior dependence on coal and nuclear units.  PJM notes that as recently as 2005, coal and
nuclear units accounted for 91% of the electricity on the PJM system – hardly a statement
of fuel diversity.  As of 2016, even with the rapid increase in natural gas fired generation,
coal and nuclear together still account for more than 50% of capacity, and approximately

49 For a more complete discussion of the differences between state RPS programs and out-of-market subsidies to nuclear
units, see DeRamus ZEC Declaration at 17 - 18.
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69% in terms of generation output as of 2017 (through August).50 These PJM-wide
statistics also understate the concentration of coal and nuclear facilities on a zonal basis.
For example, one of the uneconomic nuclear units at issue, Exelon’s Quad Cities facility
in Illinois, which is slated to receive out-of-market subsidies under the Illinois ZEC
program, is located in the ComEd Zone of PJM, where 77% of generation is provided by
nuclear units.51

(72) In support of its argument that the Commission needs to act to preserve U.S. “fuel
diversity,” the DOE NOPR52 cites to a study by IHS Markit, which compared U.S.
consumer costs under the actual U.S. generation portfolio with a “less efficient diversity
case” “made up of no nuclear, coal, or oil generating resources and 20% less hydro
capacity.”53 Not surprisingly, if one were to eliminate all nuclear and coal units, including
the remaining economic units (and including those subject to cost-of-service regulation),
with more expensive generating units, the study finds that U.S. electricity prices will go
up.  But that extreme “straw man” argument is not the issue before the Commission: the
DOE proposes to preserve the subset of coal and nuclear units that are uneconomic – those
that would only remain in competitive wholesale markets if provided over $2 billion in
annual ratepayer subsidies for many years to come.

(73) Providing subsidies to coal and nuclear units in the name of “fuel diversity” begs the
question of what is an “optimal” fuel mix for the U.S., and who should determine that mix
– if anyone, in the context of wholesale markets. Determining the “optimal” fuel mix in a
portfolio of generation is a complicated question with no easy answer.  It would require
analyzing and assessing important tradeoffs between costs, risks, and competing policy
priorities – which will differ considerably between regions, among the states, and likely
also among federal policymakers. Among those competing policy priorities are tensions
not only between those who favor greater or lesser efforts to reduce CO2 or other
emissions, but also between those who, like the Commission, have a strong commitment
to the preservation and continued development of competitive wholesale markets vs. those
who consider that project inherently flawed and favor a return to cost-of-service rate
regulation. Regardless of one’s views, this first and necessary step – defining an
“optimal” resource mix – simply has not been taken to date.  As a result, an appeal to “fuel

50 PJM 2016 capacity information from: http://www.pjm.com/~/media/library/reports-notices/special-reports/20170330-
pjms-evolving-resource-mix-and-system-reliability.ashx, at 9. Generation information from PJM Generation Attribute
Tracking System (January 2017 – August 2017): https://gats.pjm-eis.com/GATS2/PublicReports/PJMSystemMix.

51 See DeRamus ZEC Declaration, at 23.
52 DOE NOPR, II. E.
53 IHS Markit Study, pp. 36 - 38. (Emphasis added.)
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diversity” as a justification for subsidies to inefficient coal and nuclear subsidies is simply
a convenient but empty slogan, not a rational basis for a major policy decision.

VIII. DOE’S PROPOSAL CIRCUMVENTS METHODS THAT ISOS/RTOS AND THE
COMMISSION CURRENTLY USE TO IDENTIFY AND ADDRESS GRID NEEDS

(74) The DOE proposal incorrectly assumes that organized markets cannot already address
potential grid reliability and “resilience.” Indeed, the proposed rule subverts existing
procedures that the Commission and ISOs/RTOs already successfully apply in assessing
and meeting grid needs.

(75) The Commission, state regulators, and ISOs/RTOs have responded to the challenges of
constructing market mechanisms to incentivize efficient economic behavior in the
provision of wholesale electric power service. For example, they have established
markets for a wide range of wholesale products, including energy, capacity, and a variety
of ancillary services.  They have successfully incorporated demand-side resources, such as
demand response and energy efficiency resources, into various markets. Recent market
enhancements have aimed to address changing needs of the bulk power system.  PJM has
implemented a “pay-for-performance” construct with its Capacity Performance
requirement, under which generators can receive increased capacity payments, and in
return bear a financial risk if they fail to perform when needed during system
emergencies. In particular, the enhanced performance requirements push gas-fired
resources to improve fuel security. ISO New England has pursued similar enhanced
performance requirements through its Performance Incentives project.

(76) RTOs/ISOs have identified an increased need for flexible resources that can respond
quickly in order to accommodate the increasing volume of variable energy resources. In
2016, MISO incorporated a Ramp Capability Product within its Day-Ahead and Real-
Time energy and ancillary services markets.  The product allows MISO to procure
increased ramping capability to meet variations in ramping needs that had previously
resulted in short-term price spikes.

(77) Other market modifications, such as MISO’s Extended Locational Marginal Pricing
(ELMP), are aimed at improving pricing of both energy and demand resources during
emergency conditions.  A number of active FERC dockets address potential improvements
to pricing in centralized markets, with the goal of incentivizing greater responsiveness of
market participants to system needs.
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(78) With regard to the ability of the power system to withstand and recover from extreme
disruptive events that affect the deliverability of supply to load, events that are more
severe than those contingencies considered in current NERC reliability standards, the
Commission is already addressing this need in at least two open rulemaking proceedings:
Docket No. RM17–3–000 and Docket No. RM17-12-000. The first addresses the need to
support efficient investments in resources necessary to better withstand rapid reductions in
supply, which is an increasingly common occurrence in regions with high penetration of
intermittent renewable energy generation, but also used in compensation for fossil
generation outages and capacity deratings. The second enhances preparedness for
restoration after a widespread system outage has occurred.

(79) In Docket No. RM17–3–000 - Fast-Start Pricing in Markets Operated by Regional
Transmission Organizations and Independent System Operators, the Commission is
proposing to revise its regulations to require that each regional transmission organization
and independent system operator incorporate market rules that meet certain requirements
when pricing fast-start resources.  These reforms should lead to prices that more
transparently reflect the marginal cost of serving load, which will reduce uplift costs and
thereby improve market price signals to support efficient investments.54

(80) In Docket No. RM17-12-000 - Emergency Preparedness and Operations Reliability
Standards, the Commission proposes to approve proposed Emergency Preparedness and
Operations (EOP) Reliability Standards EOP-004-4 (Event Reporting), EOP-005-3
(System Restoration from Blackstart Resources), EOP-006-3 (System Restoration
Coordination), and EOP-008-2 (Loss of Control Center Functionality), submitted by the
North American Electric Reliability Corporation (NERC), the Commission-certified
Electric Reliability Organization (ERO).55

(81) The preceding examples illustrate the existing procedures followed successfully by
ISOs/RTOs and the Commission to address system needs in response to changing electric
market circumstances, consistent with the existing wholesale market construct.  In
summary, the process consists of the following steps:

1.) Identify the potential need for action to address a system need or market deficiency;

2.) Establish applicable metrics, quantify need, establish urgency for action;

54 FERC Docket No. RM17–3–000, Fast-Start Pricing in Markets Operated by Regional Transmission Organizations and
Independent System Operators, Federal Register, Vol. 81, No. 251, Friday, December 30, 2016.

55 FERC Docket No.  RM17-12-000, Emergency Preparedness and Operations Reliability Standards, NOPR, September
20, 2017.
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3.) Define a service or product to address the need;

4.) Establish a market mechanism to allow or incentivize market participants to offer the
service or product; and

5.) Develop and finalize market modifications through the stakeholder process and
through review and approval by the Commission.

(82) DOE has provided only the barest veneer in trying to cover the first two items in this
progression, with no substantive evidentiary support for its proposed out-of-market subsidies.
DOE has also not established that there is any significant urgency to justify the extremely
aggressive schedule for Commission action.

(83) Even if there were a well-established urgency to apply a non-market mechanism to retain
baseload capacity, DOE has not taken into account the existing tariff provisions that allow
ISOs/RTOs to address urgent system needs.  Prominent among these is the ability of
ISOs/RTOs to prevent plant retirements through the use of RMR agreements that provide the
sort of cost recovery assurance that the DOE proposal would implement through
extraordinary means. The Commission has recognized the need for ISOs/RTOs to have
recourse to such arrangements to ensure system reliability, but has emphasized that
application of such mechanisms should be clearly justified, and strictly limited in extent and
duration, precisely because of the potential disruptive effects on wholesale markets.

(84) In a 2015 order addressing RMR tariff provisions of the New York Independent System
Operator (NYISO), the Commission stated:

While the Commission has repeatedly stated that our jurisdictional markets should
utilize market mechanisms to ensure that the resulting rates are just and reasonable,
the Commission has also recognized that short-term remedies, such as RMR
agreements, may be appropriate in certain circumstances to address an immediate
problem at hand. Indeed, pursuant to our authority under the FPA, the Commission
has accepted tariff provisions filed by other independent system operators (ISOs) and
regional transmission organizations (RTOs) to implement and govern RMR service.
In doing so, the Commission has emphasized that RMR agreements should be of a
limited duration so as to not perpetuate out-of-market solutions that have the
potential, if not undertaken in an open and transparent manner, to undermine price
formation.56

56 Order Instituting Section 206 Proceeding And Directing Filing To Establish Reliability Must Run Tariff Provisions. 150
FERC ¶ 61,116 (February 19, 2015), at 2, para. 2, footnotes omitted.
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(85) As discussed above, the subsidies proposed by DOE, like the state ZEC subsidy programs,
would require long-term revenue support commitments, and DOE proposes no limit on the
size, extent, or duration of the subsidies.  This would be a dramatic deviation from past
FERC policy under which out-of-market interventions to retain capacity needed for
system reliability should be a last resort by ISOs/RTOs, and limited strictly to a period
until system upgrades or other solutions can be put in place. The DOE NOPR makes no
provision for cost-benefit analysis of the subsidies, either initially or going forward, and
no mechanism for evaluating when subsidies should be phased out or eliminated.

(86) In the same RMR order quoted above, the Commission found that “NYISO is uniquely
positioned to assess the need for RMR service and the appropriate entity to assess the
potential impacts RMR agreements may have on its markets in New York.”57 The
ISOs/RTOs are undoubtedly uniquely positioned to evaluate whether system reliability
and resiliency are at risk as a result of deficiencies in the centralized wholesale markets
they administer. It is striking that DOE provides no evaluation by the ISOs/RTOs or their
independent market monitors to validate the justifications the NOPR advances in support
of the claimed need for urgent action and out-of-market intervention.

(87) The Commission Staff have attempted to fill the glaring deficiencies in the process and
basis for action presented in the DOE NOPR through a request for comments on 30
substantive questions related to the NOPR.58 These questions address fundamental
matters such as the very definition of resiliency, whether baseload retirements have in fact
affected reliability and resiliency, the relevance of fuel diversity and the 90-day fuel
storage requirement in supporting resiliency, and expected impacts of the rule on
wholesale markets.  The fact that DOE has not adequately addressed any of these
questions demonstrates the clear deficiencies of its proposal, and makes it imperative that
the Commission not rush implementation of an unjustified rule, but follow established
procedures to address any market deficiencies that may exist.

IX. DOE’S PROPOSAL FAILS TO EVALUATE WHETHER THERE ARE MORE COST-
EFFECTIVE – AND MARKET-COMPATIBLE – ALTERNATIVES

(88) DOE’s proposal fails to evaluate whether there are more cost-effective – and market-
compatible – alternatives to simply providing subsidies to large numbers of inefficient and
uneconomic coal and nuclear units, if indeed the objective of the NOPR is to improve the
“resiliency” of the nation’s electricity system.  Many other market participants can

57 Id., at 3, para. 3.
58 Grid Reliability & Resilience Pricing, Request for Information, Docket No. RM18-1-000 (Oct. 4, 2017).
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contribute to network reliability and resilience, including gas-fired generators, often more
so than the inefficient coal and nuclear plants targeted by the DOE’s proposal. Consistent
with established FERC policy to promote competitive wholesale markets, any market
modifications to address grid resiliency needs should provide non-discriminatory
opportunity to all market participants to offer services to meet specific needs defined by
the respective ISOs/RTOs.

(89) For example, while renewable generation can be variable (although much of that
variability is predictable), renewables do not require any on-site fuel storage, nor do they
require on-site production crews during a weather emergency. As noted above, during the
Polar Vortex, wind power contributed significantly to maintaining grid reliability.
Increased deployment of demand response, battery storage, or distributed generation –
particularly if integrated into dispatchable “microgrids” – can contribute significantly to
increased electrical system reliability and “resilience.” Battery storage, demand-response,
and solid-state inverters can also provide frequency response, no less effectively than coal
and nuclear units (or other generating units).

(90) Investing in underground distribution lines has long been recognized as an effective way
of “weather hardening” the electrical system against severe weather outages.  Other
similarly effective forms of “weather hardening” can include investments on the natural
gas pipeline network to ensure performance during extreme cold-weather conditions;
upgrades on the transmission and distribution network for grid elements that are either
susceptible to failure in a weather emergency or critical to maintaining service to large
numbers of customers; or upgrades to other generation facilities to improve their ability to
withstand severe weather events, flooding, wind, fire, etc.  In fact, many of the
weatherization measures identified to prevent specific component failures due to very
low-temperatures during past cold weather events have already been implemented by
generators and natural gas companies; often in coordination with individual RTOs.59,60

(91) The most cost-effective means to improve reliability and “resiliency” are likely to vary
considerably based on location, given that weather and other outage risks are highly
location-dependent.  This implies that addressing the problem of “resiliency” – if indeed it
is a problem – requires a comprehensive local evaluation process, involving not just the
ISOs and RTOs but also states, local utilities, and other market participants, working in
concert with regional reliability organizations.  DOE’s proposed “one-size-fits-all”

59 Generator Winter Weatherization Workshop, ERCOT, September 1, 2015
60 Fuel Assurance Report, Midcontinent Independent System Operator, Inc., FERC Dockets ADS13-7-000, AD14-8-000,

February 18, 2015.
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approach of subsidizing inefficient coal and nuclear units, under a mandate from the
Commission to the ISOs and RTOs, is exactly the opposite of a locally-driven,
deliberative, consensus-driven process involving all local stakeholders – which is likely to
be not only considerably more effective in improving “resiliency,” but also considerably
more cost-effective.

(92) Indeed, DOE’s proposal reduces the likelihood that other more cost-effective solutions to
the alleged problem will be implemented, due to the artificial price distortions that the
subsidies will create, as discussed above.  Artificially suppressing market prices with
incentives to support inefficient plants reduces the financial incentives for new demand
response to enter the market, for “weather hardening” investments by other generators, or
for investments in advanced technology to improve the “dispatchability” of renewables.

(93) DOE’s proposal to keep generating plants near or past their design economic life will
result in costs in rehabilitating the facilities to increase their availability and restore their
design rating.  Many of the coal plants slated for retirement by their owners face costly
refurbishment of various key generating components (boilers, operating controls, coal
handling and coal storage facilities), in addition to environmental retrofits to meet current
regulations.  These costs will be material and will add to the unmet fixed and variable
costs of these facilities and will draw investment away from other more effective power
system resiliency enhancement investments.

X. DOE’S PROPOSAL WILL REQUIRE NON-BENEFICIARIES TO BEAR THE COST
OF SUBSIDIES

(94) DOE’s proposal does not even ask the question of who will pay for these subsidies, much
less offer an answer to this important question.  It is easy for the DOE to propose a
subsidy program involving “other people’s money;” and it’s even easier if it doesn’t
specify who will have to pay for the subsidies.  However, the Commission and the
ISOs/RTOs do not have this luxury.  If the Commission is to require the ISOs/RTOs to
provide a subsidy to inefficient coal and nuclear units, it needs to identify how the
ISOs/RTOs are going to recover the cost of those subsidies from ratepayers.  Furthermore,
the ISOs/RTOs would need to resolve with state regulators (and other stakeholders) how
to allocate any resulting “uplift” charges among local ratepayers – a process that is sure to
be highly contentious.  When such an uplift would be imposed by national fiat, as the
DOE’s proposal would do, and in direct conflict with many states’ environmental and RPS
goals, the Commission should question its basic feasibility.
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(95) Ultimately, like the ZEC subsidies for local uneconomic nuclear units recently enacted by
New York and Illinois, the DOE’s proposed “resiliency” subsidies will be borne by
ratepayers.  Under both the New York and Illinois programs, all customers in the state are
forced to bear the cost of the subsidies, regardless of how far they are located from the
uneconomic units; how little they rely on the uneconomic units for their power needs; and
from whom they procure their power (i.e., even if they already buy 100% zero-emissions
renewable power).  Unlike these state subsidy programs, however, the large regional
footprint of most RTOs means that DOE’s proposed “resiliency” subsidies likely would be
“socialized” broadly, far beyond the boundaries of the individual states where the
uneconomic plants are located.  Even though the underlying purpose of the subsidies is to
retain certain jobs (at the expense of other jobs), the DOE proposes to style the subsidies
as payments for a “resiliency” service, which implies a system-wide purpose – which, if
accurate, would obligate the ISOs/RTOs to allocate the cost of the subsidies very broadly.

(96) The very concept of “resiliency” used by DOE to justify the subsidies is so broad and
amorphous that it is not susceptible to detailed localized measurement, as is done, for
example, when assessing the contribution of a specific transmission system upgrade to
local reliability in the event of an outage, using standard “N-1” (and/or “G-1”) criteria,
and then allocating the costs of that upgrade to specific customers.  Here, the overall
asserted “system resiliency” benefits of a particular uneconomic coal and nuclear unit
provided by its “fuel security,” ramping abilities (whether real or assumed), baseload
characteristics, etc., if those asserted benefits are to be accepted at face value, by default
would be system-wide benefits and thus allocated to all customers taking service from the
ISOs/RTOs.

(97) Even if an RTO were to determine that the (amorphously-defined) “resiliency” benefit for
a given plant subsidy is more localized, it would still need to make a determination based
on the RTO’s electrical system topology, not based on a states’ geographic boundaries.
Furthermore, in some RTOs, and particularly in MISO, the geographic footprint spans
both restructured and unrestructured (cost-of-service) jurisdictions.  Thus, consumers in
cost-of-service jurisdictions, subject to integrated resource planning, would almost
certainly be required to pay for subsidies to keep uneconomic generation that was
intended primarily to serve the restructured markets, particularly as these units are
assumed to be providing a “resiliency service.”

(98) State regulators of cost-of-service territories within an affected RTO would likely argue,
with considerable justification, that their ratepayers are already bearing all the costs and
risks of similar “fuel secure” resources in their own territories, and the costs associated
with the “resiliency” benefits provided by their own “fuel secure” resources are not being
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borne by ratepayers in the other parts of the RTO.  Why then should their cost-of-service
ratepayers be forced to bear the cost of subsidies paid to uneconomic coal and nuclear
units located outside their territories?

(99) On the other hand, if customers in cost-of-service were not allocated any of the subsidy
costs, but did benefit from the “resiliency” associated with the “fuel security” of the affect
units (or from their ramping capability, frequency response, etc.), customers located in
other parts of the RTO – and their state regulators – would likely argue that the resulting
rates are unjust, unreasonable, and unduly discriminatory.  Under almost any scenario, the
DOE’s proposal to impose top-down subsidies is a recipe for a break-down in the
collaborative decision-making of the ISOs/RTOs – and many years of contested cost
proceedings before the Commission.  Ultimately, this may lead some state regulators to
question if continued membership of their utilities in an RTO is in the public interest.
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	30. Nuclear units, once up and running at full output, do not ramp up or down or cycle on or off. Nuclear unit owners and operators do not like to power down to levels less than full real power output, even during low load periods, as they move much m...
	31. From a system operations perspective, the inflexibility of nuclear units creates numerous problems, particularly off-peak, when system operators must curtail lower cost resources such as wind (and sometimes run additional out-of-merit gas) to main...
	32. In short, nuclear units cannot satisfy the 90 day on-site fuel requirement in the proposal, cannot provide two out of the three essentially reliability services cited by NERC (reserves/ramping and frequency regulation), and due to its inflexibilit...

	VIII. RTOs Like PJM Have Well-Defined Rules in Place to Ensure Generator Retirements Do not Affect Reliability
	33. PJM and other RTOs have well defined rules and procedures for ensuring reliability in the event a generator retirement is shown to have a negative impact on reliability. In PJM’s case, these rules are set forth in Part V, Sections 113-122 of the P...
	34. Other essential reliability services such as frequency response/regulation and reserves/ramping capability are handled through markets across all of PJM or sub-regions of PJM is not a concern when a generator retires as the demand is small relativ...
	35. First, when PJM receives a notice from a generator that it wishes to retire under Section 113, PJM has 30 days to complete a reliability analysis to examine whether the resource’s exit from the market creates any possible reliability issues.27F  T...
	36. If after 30 days, the reliability study shows no issues, the resource can retire at the time it has requested. In the majority of cases since 2010, retirements have not had any reliability impact.28F
	37. However, if a retirement is shown to cause reliability problems, the generation has 30 days to inform PJM and the affected transmission owner whether it will continue operating until the transmission solution is in place. PJM can offer a cost-base...
	38. In the event a retiring units chooses to retire even in the case where the retirement causes transmission reliability problems, PJM has other solutions such as implementing special operating procedures and protection schemes that will maintain rel...
	39. While there have been a substantial number of cases where a generator retirement has led to reliability issues on the transmission system, the vast majority of these cases have not required RMR contracts as the resources have provided PJM with suf...
	40. In short, PJM has rules in place to ensure reliability in the face of resource retirements either through the use of RMR contracts, or leveraging the incentives of the RPM Capacity Market design that results in long lead times between retirement r...

	IX. The capacity replacing retiring units has better Generator performance than retiring units which implies improved reliability
	41. As noted above, generating unit retirements, primarily though not exclusively coal, are being replaced by primarily combined cycle gas generation. As it turns out, combined cycle gas generation has much lower equivalent forced outage rates (“EFORd...
	42. From 2007 to 2016, the EFORd of combined cycle gas units ranged from a low of 2.8 percent in 2015 to a high of 4.3 percent in 2014. In contrast, non-nuclear steam resources, of which coal is the majority, had forced outage rates ranging from 12.1 ...
	43. Moreover, from 2007 to 2016 the EFOF has averaged 2.5 percent for combined cycle resources, or less than a third that for fossil steam resources (most of which are coal-fired), which have an average forced outage factor of 7.8 percent.34F  The sam...
	44. PJM generator performance is not an outlier relative to the rest of the power industry in North America. According to NERC GADS 2011-2015, the average combined cycle forced outage rate, forced outage factor, and availability factors from 2011-2015...
	45. Coal units in contrast had average forced outage rate, forced outage factor, and availability factors from 2011-2015 of 8.6 percent, 4.6 percent, and 82.77 percent, respectively. The coal forced outage rate is nearly double that of combined cycle ...
	46. The impact of improved forced outage rates on a system-wide basis has already been seen in PJM. The most recent resource adequacy study was just published and has concluded that for the next BRA, a 15.8 percent installed reserve margin for the 202...
	47. The message from the PJM Draft 2017 Reserve Requirement Study is that retiring units are poor performers in terms of forced outage rates and are being replaced by better performing resources leading to an overall more reliable system. This is exac...
	48. Overall, the performance of the units that are retiring are much worse than those units replacing them as noted by PJM. This trend is not unique to PJM and is also seen industry-wide as retiring resources, primarily coal, have higher outage rates ...

	X. The Experience from the Polar Vortex in 2014 and the Winter Performance from 2015 and 2016 Shows On-Site Fuel Inventory is not Indicative of Enhanced Reliability
	49. The PJM report on the 2014 Polar Vortex39F  shows that of the 40,000 MW forced out at the height of the Polar Vortex only 23 percent or 9,300 MW of the outages were due to natural gas fuel interruptions. In contrast, the so-called “fuel secure” re...
	50. On-site fuel resources accounted for at least 52 percent of all outages during the height of the Polar Vortex event in 2014. In short, the lack of available fuel was a fraction of total outages, and resources with fuel on-site accounted for at min...
	51. The pattern of on-site fuel resources incurring more outages than resources with fuel interruptions can be seen in the winter peaks of 2015 and 2016 in PJM. During the 2015 winter peak in PJM, coal and nuclear outages accounted for 10,640 MW or 43...
	52. In the 2016 PJM Winter Report, outages during the winter peak day for so-called “fuel secure” resources targeted by the proposal showed similar patterns to the winter peaks in 2014 and 2015.42F  Coal and nuclear resources accounted for 9,365 MW or...
	53. The lessons from the past three winters in PJM, where approximately 90 percent the targeted “fuel secure” resources are located, shows that so-called “fuel secure” resources accounted for far more outages and a reliability problem than outages fro...

	XI. Market Mechanisms such as PJM’s Capacity Performance Construct with well designed incentives Have Already Led to Improved Generation Performance During Winter Peak Periods
	54. The PJM 2014 Polar Vortex Report concluded it need to improve overall generator availability during extreme weather events and provide better incentives to ensure fuel availability.43F  To this end PJM initiated a stakeholder process to examine th...
	55. In its 2014 Capacity Performance Filing, PJM noted that the tariff in force during the 2014 Polar Vortex did not provide sufficient performance incentives, nor did it allow for certain fuel assurance costs such as the cost of firm gas transportati...
	56. While the full transition to Capacity Performance will not be completed until the 2019/2020 Delivery Year, generator performance improved markedly during the winter peaks in 2015 and 2016 following PJM’s filing of Capacity Performance. PJM reached...
	57. Generator Performance in the Winter of 2016, following Commission approval of Capacity Performance,49F  further improved, in part due to a milder winter, but yet the forced outage rate was only 5 percent (or 2 percent below the historic average of...
	58. To date since 2014, when winter performance was at its worst and when overall generator performance in PJM reached its worst levels since RPM was implemented, Capacity Performance, while not fully in effect, certainly seems responsible for dramati...

	XII. The Proposal to Subsidize So-Called “Fuel Secure” Resources Will Only Increase Wholesale Market Costs without Any Additional Reliability Gains
	59. As has been enumerated above, so-called “fuel secure” resources targeted by the proposal have contribute a much higher percentage to total overall outages during the winter peaks than do natural gas interruptions. Moreover, overall fleet-wide perf...
	60. The logical conclusion is that subsidies to so-called “fuel secure” resources are not necessary as such resources are the largest contributor to outages and already have strong incentives for performance from PJM’s Capacity Performance changes.
	61. While the short comment period does not allow for an exhaustive study of the additional costs that could result from the proposal to subsidize so-called “fuel secure” resources, it is possible to develop a lower bound cost estimate from publicly a...
	62. The PJM CPP Analysis ran several low gas price scenarios in which the future path of gas prices closely follows the current forward curve for natural gas prices, and under different decision horizons in the absence of CPP compliance obligations.53...
	63. Only taking into account going forward costs that are mostly fixed operations and maintenance costs, nuclear units in PJM are estimated to have current going forward costs of $224/kW-year55F  and coal units are estimated to have current going forw...
	64. The costs could be substantially higher. The above cited cost estimates do not even count the additional costs related to paying a guaranteed rate of return on any investments that have been made nor additional costs to hold up to 90 days of fuel ...

	XIII. The DOE Proposal to Guarantee Cost Recovery and Returns on Investment to So-Called “Fuel Secure” Resources is Ill-Defined, and No Matter the Implementation Details Leads to Higher Costs, Inefficient Price Formation, and Likely the Exit of More E...
	65. The proposal lacks any implementation details that are actionable by the Commission or RTO/ISO market operators in any time frame, let alone in the short time frame requested by DOE. Such lack of clarity or detail leaves intervenors to fill in the...
	66. There are only two likely ways to implement such a scheme, and both suffer from fatal flaws that lead to perverse incentives, higher costs, non-transparent price formation, and the ultimate collapse of competitive wholesale markets with the subsid...
	67. The first way the proposal could be implemented would be to provide each so-called “fuel secure” resource with an adder or fixed price paid for every MWh of energy produced, akin to the Production Tax Credit, outside of the market that would be su...
	68. Such an implementation would effectively create the incentive for each so-called “fuel secure” resource to offer into the RTO/ISO energy market at a zero cost, not at their actual running cost, in order to capture the out of market payment and dis...
	69. Such an implementation would result in inefficient price formation in the energy market as the market clearing price would be artificially suppressed and energy prices would not reflect the true marginal cost of operation.  This artificial price s...
	70. The implementation of extra payments on a $/MWh basis would not only distort energy market outcomes, but those distortions would also spill over into the capacity markets operated by RTOs/ISOs. Because the entirety of costs for so-called “fuel sec...
	71. The ultimate results from implementing the subsidy through $/MWh payments made outside the market would be to artificially suppress energy and capacity market prices. This would hide the true costs of energy and capacity while potentially driving ...
	72. The second way to implement the subsidy scheme would be through an extra, out of market payment to ensure each so-called “fuel secure” resource covers all of its going forward (and sunk) costs plus any a return on investment while allowing units i...
	73. From an economic perspective, this second method looks very much like state subsidies that were ruled pre-empted by the Federal Power Act in Hughes v. Talen in that they are extra payments for capacity rather than energy. This second method is cle...
	74. This second method then has a spillover effect in the energy market in that there are more resources in service than would be indicted by simply meeting the NERC reserve margin criteria. In this way energy prices will be kept lower during peak per...

	XIV. The DOE Proposal Creates Perverse Incentives to Incur Higher Costs than Optimal and Inefficiently Bring Back Generation Resources from Retirement that Have Already Been Shown to be Uncompetitive.
	75. Industry practice for coal-fired resources has been to keep between 60-75 days of fuel on site. Such inventory management allows for coal-fired resources to guard against short-term delivery constraints that have been known to occur58F  and to tur...
	76. In contrast, the DOE proposal would incent excessive and inefficient inventory capital spending to achieve the 90 day on-site fuel supply that is required to receive the subsidy. Such an incentive is antithetical to the idea of markets driving com...
	77. Furthermore, the proposal lacks any detail or specificity with respect to whether the subsidy available to so-called "fuel secure" applies only to resources currently in commercial operation or also to resources that have retired due to economics ...
	78. In spite of the fact that so many so-called “fuel secure” resources have retired or have plan on retiring, which is a signal they were no longer competitive or needed by the system for reliability purposes, this proposal could create a set of “zom...
	79. In short, the DOE proposal is the antithesis of incentives driven by competitive markets. Rather than incentives for cost reductions and innovation, the incentives of the proposal are to increase costs to increase profitability. Additionally, comp...

	XV. The DOE Proposal Breaks the Risk Allocation Compact upon which Wholesale Markets were Created
	80. With the move toward wholesale and retail markets, incumbent generation got to cover all their embedded costs at the time the switch was made to markets through so-called stranded costs payments. Those costs have been recovered already and they sh...
	81. Moving beyond that point, the fact is that the owners of the generation assets willingly took on all risks associated with future investment to continue operating these units. Such risks include market and performance risks as the price for accept...
	82. This is one of the great benefits of competitive markets in that the allocation of risk was shifted to those best able to manage that risk:  the owners of generation facilities. To the extent they made good decisions or benefitted from upside risk...
	83. The DOE proposal would dramatically, and without any economic, or reliability justification that stands up to scrutiny, shift the risk for bad decisions and downside market risk back not just to customers, but to other generation owners who have a...
	84. If the Commission were to adopt this mechanism in any form (we urge them not to), then as part of this re-regulation of these resources, the recipients of these subsidies should be forced to pay back any and all stranded costs they or their affili...
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	85. This concludes my affidavit.





