
 

 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

PJM Interconnection, L.L.C. ) Docket No. ER18-1314-000 

PROTEST AND COMMENTS OF  
THE ELECTRIC POWER SUPPLY ASSOCIATION 

Pursuant to Rule 211 of the Rules of Practice and Procedure of the Federal 

Energy Regulatory Commission (the “Commission”)1 and the notice of extension of time 

issued by the Commission on April 17, 2018,2 the Electric Power Supply Association 

(“EPSA”)3 hereby protests, and comments on, the April 9, 2018 filing by PJM 

Interconnection, L.L.C. (“PJM”)4 of proposed tariff revisions intended to address the 

threat to the Reliability Pricing Model (“RPM”) market from subsidized resources, 

including not only subsidized new entrants but also subsidized existing resources not 

covered by the currently effective Minimum Offer Pricing Rule (“MOPR”).  EPSA agrees 

                                                      
1  18 C.F.R. § 385.211 (2017). 
2  PJM Interconnection, L.L.C., Notice of Extension of Time, Docket Nos. ER18-1314-000, 
et al. (Apr. 17, 2018) (unreported). 
3  Launched over 20 years ago, EPSA is the national trade association representing 
leading independent power producers and marketers.  EPSA members provide reliable and 
competitively priced electricity from environmentally responsible facilities using a diverse mix of 
fuels and technologies.  Power supplied on a competitive basis collectively accounts for 
40 percent of the U.S. installed generating capacity.  EPSA seeks to bring the benefits of 
competition to all power customers.  This pleading represents the position of EPSA as an 
organization, but not necessarily the views of any particular member with respect to any issue.  
EPSA has separately moved to intervene in this proceeding.  See (doc-less) Motion to Intervene 
of Electric Power Supply Association, Docket No. ER18-1314-000 (filed Apr. 11, 2018). 
4  Capacity Repricing or in the Alternative MOPR-Ex Proposal: Tariff Revisions to Address 
Impacts of State Public Policies on the PJM Capacity Market, Docket No. ER18-1314-000 (filed 
Apr. 9, 2018) (the “April 9 Filing”).  Capitalized terms not otherwise defined herein have the 
meaning set forth in PJM’s Open Access Transmission Tariff (the “Tariff”), or, if not defined 
therein, in the April 9 Filing. 
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with PJM 100 percent that “[d]oing nothing . . . is not an option.”5  That said, for the 

reasons set forth herein and in the affidavit of David W. DeRamus, Ph.D., and Collin 

Cain, M.SC., provided in Attachment A hereto (the “DeRamus/Cain Affidavit”), the 

Commission should summarily reject the “Capacity Repricing” proposal set forth in the 

April 9 Filing, which would enable and encourage state interference with the 

Commission-jurisdictional RPM market, and should instead focus on a MOPR 

approach, consistent with its recent commitment to “use the MOPR as [its] standard 

solution” where state policies threaten the organized capacity markets.6  To the extent 

that the Commission finds that PJM has not met its burden under Section 205 of the 

Federal Power Act (the “FPA”)7 to demonstrate that the MOPR proposal in the April 9 

Filing, the so-called “MOPR-Ex” proposal, is just and reasonable, it should exercise its 

authority under Section 206 of the FPA8 to remedy the demonstrably unjust and 

unreasonable status quo. 

I. BACKGROUND 

A. Pending Complaint In Docket No. EL16-49 

In March 2016, a group of suppliers filed a complaint9 in Docket No. EL16-149 

requesting that the Commission expand PJM’s MOPR such that it would apply not only 

to new resources, but would also “prevent the artificial suppression of prices in the 

[RPM] market by below-cost offers for existing resources whose continued operation is 
                                                      
5  April 9 Filing at 17. 
6  ISO New England Inc., 162 FERC ¶ 61,205 at P 22 (2018) (“ISO New England”). 
7  16 U.S.C. § 824d (2012). 
8  16 U.S.C. § 824e (2012). 
9  Complaint Requesting Fast Track Processing, Docket No. EL16-49-000 (filed Mar. 21, 
2016) (the “Original EL16-49 Complaint”). 
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being subsidized by State-approved out-of-market payments.”10  In particular, the 

Original EL16-49 Complaint pointed out that the State of Ohio was poised to approve 

ratepayer-funded subsidies to support over 6 GW of existing generation resources 

owned by subsidiaries of American Electric Power Company, Inc. and FirstEnergy 

Corporation (“FirstEnergy”), and that “the absence of any mitigation regime for 

subsidized existing resources renders the Tariff unjust, unreasonable and unduly 

discriminatory.”11  Accordingly, the Original EL16-49 Complaint asked the Commission 

to order interim modifications to the MOPR in time for the then-upcoming Base Residual 

Auction (“BRA”) for the 2019/2020 Delivery Year, and to require PJM to initiate a 

stakeholder process “to develop modifications to the MOPR that will address the threat 

posed by subsidized resources over the long term.”12 

In January 2017, EPSA and others filed an amendment to the complaint.13  The 

Amended EL16-49 Complaint pointed to legislation enacted by the State of Illinois that 

ordered the procurement of “zero emissions credits” (“ZECs”) in order to subsidize up to 

2,800 MW of existing nuclear-powered generation units that would otherwise exit the 

market as evidence that “the problem of out-of-market subsidies for favored existing 

resources in the PJM market has only gotten worse during the pendency of the [EL16-

49] Complaint” and of “the urgent need for modifications to the MOPR to address this 

                                                      
10  Id. at 2. 
11  Id. at 23. 
12  Id. at 39. 
13  Motion to Amend, and Amendment to, Complaint and Request for Expedited Action on 
Amended Complaint, Docket No. EL16-49-000 (filed Jan. 9, 2017) (the “Amended EL16-49 
Complaint,” and together with the Original EL16-49 Complaint, the “EL16-49 Complaint”). 
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problem.”14  The Amended EL16-49 Complaint renewed the request for modifications to 

the MOPR to address subsidized existing resources, this time urging action in time for 

the then-upcoming BRA for the 2020/2021 Delivery Year. 

In a number of subsequent filings, EPSA and others have renewed their pleas for 

Commission action on this serious and growing problem.  Most recently, on March 14, 

2018, EPSA moved to lodge a Form 8-K filed with the Securities and Exchange 

Commission by Public Service Enterprise Group Incorporated and PSEG Power LLC 

(together, “PSEG”), relating to legislation in New Jersey that would provide subsidies to 

existing nuclear facilities owned by PSEG.15 

For their part, both PJM and its independent market monitor (the “IMM”) have 

acknowledged that the EL16-49 Complaint raises concerns warranting Commission 

action under Section 206 of the FPA.16  The IMM, for example, discussed the “emergent 

threat” from subsidized existing resources and explained that: 

PJM markets have no protection against this emergent 
threat.  Accurate signals for entry and exit are necessary for 
well functioning markets.  Competitive investors rely on 
accurate signals to make decisions.  The current MOPR only 
addresses subsidies for new entry.  The cited subsidies 
demonstrate that the markets need protection against 
subsidized, noncompetitive offers from existing as well as 

                                                      
14  Id. at 2. 
15  See Motion to Lodge, Docket No. EL16-49-000 (filed Mar. 14, 2018). 
16  See, e.g., Answer to Amended Complaint of PJM Interconnection, L.L.C.at 3, Docket 
No. EL16-49-000 (filed Jan. 30, 2017) (“PJM believes that the Complainants have identified an 
issue which is sufficient for the Commission to consider pursuant to section 206 of the [FPA].”); 
Answer of the Independent Market Monitor for PJM at 2, Docket No. EL16-49-000 (filed Jan. 31, 
2017) (“IMM Answer”) (“The Amended [EL16-49] Complaint adds an additional significant 
example of the identified problem that further justifies granting the complaint and reforming 
PJM’s Minimum Offer Price Rule.” (footnote omitted)). 
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new resources.  The MOPR should be expanded to address 
subsidies for existing units . . . .17 

B. The April 9 Filing 

In the April 9 Filing, PJM states that “the time has come to fill a gap in 

the . . . Tariff, which currently has no way to address the adverse impacts of certain 

state subsidies on the PJM capacity market’s ability to promote robust supply 

competition and send appropriate price signals . . . .”18  PJM explains that “a central 

premise of RPM is that sellers are expected to offer their capacity at a price sufficient to 

cover their costs, to the extent not recouped in other PJM markets.”19  State subsidies 

can upend this design, however, because, with subsidies covering its costs, an 

otherwise “financially challenged existing resource is willing to take whatever price the 

capacity market pays, so it offers at zero price.”20  In turn, “reduced capacity price offers 

from resources that receive such subsidies can significantly reduce capacity clearing 

prices.”21 

The April 9 Filing sets forth two mutually exclusive approaches for the 

Commission’s consideration.  As described by PJM, these two alternatives represent 

two paths for addressing price suppression by state subsidy programs:  accommodation 

or mitigation.22  The first approach, the Capacity Repricing proposal, is designed to fully 

accommodate state subsidy programs.  It does so by initially clearing all resources 

                                                      
17  IMM Answer at 5. 
18  April 9 Filing at 5. 
19  Id. at 19. 
20  Id. at 30-31. 
21  Id. at 25. 
22  See id. at 42. 
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based on their offer prices, whether subsidized or not.  PJM states that “[t]his path 

makes it much more likely that the subsidized resource will clear and receive a capacity 

commitment because it is first permitted to offer (and possibly clear) at a lower, 

subsidized level, rather than at its higher, competitive offer level.”23  Capacity Repricing 

then involves a second stage, in which each subsidized offer is replaced with “a proxy 

offer designed to reflect what a competitive offer from that resource would have been,” 

and “[t]his repriced proxy offer, along with all offers from competitive sellers, would 

establish a clearing price for the auction.”24 

The second approach, the MOPR-Ex proposal, is designed to mitigate the effects 

of state subsidies.  Consistent with the approach employed for non-exempt new 

entrants under the currently effective MOPR, PJM would re-price offers from non-

exempt subsidized resources to competitive levels before running the auction.  At that 

point, “if the offer cannot clear at that price, then the resource is not committed” and “will 

not be credited as capacity in the wholesale market . . . .”25 

According to PJM, “either Capacity Repricing or MOPR-Ex would be just and 

reasonable, because either would prevent state-subsidized capacity offers from 

suppressing prices in the capacity market.”26  Nonetheless, PJM states its preference 

for Capacity Repricing, and, therefore, asks the Commission to “assess first whether it 

can accept [Capacity Repricing], even if subject to suspension and further 

                                                      
23  Id. 
24  Id. at 43. 
25  Id. 
26  Id. at 45 (emphasis in original). 
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proceedings.”27  To the extent that the Commission “cannot accept the Capacity 

Repricing proposal, even subject to suspension and further process, PJM asks that the 

Commission consider and accept [the] MOPR-Ex . . . proposal, which . . . is a just and 

reasonable alternative means of addressing the identified problem.”28 

The April 9 Filing requests that the Commission issue an order by June 29, 2018, 

and proposes an effective date of January 4, 2019, for the substantive Tariff 

modifications.29 

II. PROTEST AND COMMENTS 

For the reasons discussed below and in the DeRamus/Cain Affidavit, the 

Commission should reject the Repricing Proposal and require PJM to implement a 

MOPR mechanism that addresses the impacts of not only subsidized new entry but also 

subsidized existing resources, such as the resources receiving ZECs payments.  If the 

Commission finds that PJM’s MOPR-Ex proposal does not satisfy the requirements of 

Section 205 of the FPA,30 as that provision has been interpreted in NRG Power 

Marketing LLC v. FERC,31 it should nonetheless recognize that the status quo is 

unacceptable and is, in fact, unjust and unreasonable and unduly discriminatory.  

Accordingly, the Commission should be prepared to act under Section 206 of the FPA to 

require that PJM adopt a stronger, broader MOPR than that currently in place in time for 

the BRA for the 2022/2023 Delivery Year (the “2022/2023 BRA”). 

                                                      
27  Id. at 46. 
28  Id. 
29  See April 19 Filing at 6-7. 
30  16 U.S.C. § 824d (2012). 
31  862 F.3d 108 (2017) (“NRG”).   
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A. The Commission Must Summarily Reject The Capacity Repricing 
Proposal 

Notwithstanding PJM’s claims to the contrary, the Capacity Repricing proposal is 

blatantly unjust and unreasonable and unduly discriminatory, and must be summarily 

rejected.  As discussed below and in the DeRamus/Cain Affidavit, this proposal does not 

comport with the “first principles” of capacity market design articulated in the 

Commission’s recent ISO New England order.32  Moreover, separate and apart from its 

failure to satisfy those principles, the Capacity Repricing proposal would conflict with the 

Commission’s obligations under the FPA and the U.S. Constitution. 

1. The Capacity Repricing Proposal Does Not Satisfy The 
Commission’s “First Principles” Of Capacity Market Design 

In ISO New England, the Commission set forth the following “first principles” to 

guide its decisions regarding the design of capacity markets: 

A capacity market should facilitate robust competition for 
capacity supply obligations, provide price signals that guide 
the orderly entry and exit of capacity resources, result in the 
selection of the least-cost set of resources that possess the 
attributes sought by the markets, provide price transparency, 
shift risk as appropriate from customers to private capital, 
and mitigate market power.33 

While PJM pays lip service to these principles, its Capacity Repricing proposal does not 

satisfy any, much less all, of these principles.  

(a) Capacity Repricing Will Not Facilitate Robust 
Competition For Capacity Supply Obligations 

As explained in the DeRamus/Cain Affidavit, “[t]he foundation of the wholesale 

capacity and energy markets is the single-price auction, in which supply (or demand 
                                                      
32  ISO New England, 162 FERC ¶ 61,205 at P 21. 
33  Id. (citations omitted). 
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reduction) offers are selected in order of increasing cost to meet the needs of the 

electric grid.”34  Under this construct, “cost recovery [is] a function of competitive 

performance, rather than regulatory guarantee.”35  These propositions are embodied in 

the “first principle[]” set forth in ISO New England that a capacity market should 

“facilitate robust competition for capacity supply obligations . . . .”36  The Capacity 

Repricing proposal does not comport with this principle, and, indeed, it can be expected 

to frustrate and distort competition for capacity supply obligations. 

Mr. Adam J. Keech, PJM’s Executive Director, Market Operations, explains that a 

subsidized resource can be expected to submit “a zero-priced offer that is made 

possible only because a seller receives an out-of-market subsidy . . . .”37  Such an offer 

“is not competitive behavior” because “[t]he seller is relying on a state subsidy available 

only to select resources to submit an offer in the PJM capacity market that is well below 

what it needs if one looks only at its resource costs and the revenues available to it from 

PJM’s other markets.”38  Nonetheless, after conceding that offers from subsidized 

resources are not competitive, PJM turns around and proposes to award capacity 

commitments based on non-competitive, below-cost offers in the first round of its 

Capacity Repricing auction mechanism.  In fact, because the Capacity Repricing 

proposal would allow subsidized units that cleared in the first round to receive the higher 

clearing price in round two, this proposal: 

                                                      
34  DeRamus/Cain Affidavit, ¶ 25. 
35  Id., ¶ 26. 
36  ISO New England, 162 FERC ¶ 61,205 at P 21. 
37  April 9 Filing, Attachment E, Affidavit of Adam J. Keech on Behalf of PJM 
Interconnection, L.L.C., ¶ 15 (the “Keech Affidavit”) (emphasis in original). 
38  Id. 
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effectively guarantees that subsidized units will bid as price-
takers, since they will now have the best of both worlds:  a 
guarantee of clearing in the quantity stage due to their 
below-cost offer as a price-taker; and the higher price 
resulting from the second stage, which clears based on their 
going-forward costs, i.e., as if they were a “price-setter.”39 

Such an approach does not “facilitate robust competition for capacity supply 

obligations,” as contemplated by ISO New England,40 and instead will accelerate the 

slide towards a world in which, as the IMM puts it, “[c]ompetition in the markets could be 

replaced by competition to receive subsidies.”41 

In fact, Capacity Repricing can be expected to erode robust competition even 

further by distorting offer incentives for non-subsidized resources.  In this regard, 

Capacity Repricing poses a problem analogous to that which the Commission has 

identified with respect to “as-bid” auctions, in which suppliers have an incentive “to 

guess at the market clearing price,” rather than submitting offers based on cost.42  

Under Capacity Repricing, a supplier will have a natural and rational incentive to guess 

at the second round clearing price and, if it anticipates that the second round clearing 

price will exceed its costs, to submit a below-cost offer into the first round in order to 

maximize its chances of making it to the second round.  While PJM brushes aside these 

                                                      
39  DeRamus/Cain Affidavit, ¶ 24 (emphasis in original). 
40  ISO New England, 162 FERC ¶ 61,205 at P 21. 
41  IMM Answer at 4. 
42  New York Indep. Sys. Operator, Inc., 110 FERC ¶ 61,244 at n.76, on reh’g, 113 FERC 
¶ 61,155 (2005), appeal denied sub nom. Consol. Edison Co. of N.Y., Inc. v. FERC, 510 F.3d 
333 (D.C. Cir. 2007). 
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concerns as “speculative,”43 Dr. DeRamus and Mr. Cain explain that distorted offer 

incentives are a natural result of PJM’s departure from fundamental auction principles.44   

By severing the link between capacity supply obligation awards and price, the 

Capacity Repricing proposal “incentivizes aggressive below-cost bidding, even for a 

units . . . that otherwise expect to clear in the quantity stage, in order to ensure that they 

have the opportunity to receive the stage 2 capacity price.”45  This will result in sub-

optimal selections, because the market will again not be selecting the most efficient 

resources.46  Because the two-stage process creates “strong incentives to bid 

strategically, including submitting below-cost offers, based on [a seller’s] best guess as 

to likely price and quantity outcomes”47 it will result in “more cost-efficient participants 

[being] pushed out of the quantity-clearing phase by more aggressive bidding from 

suppliers that are the next step up in the supply stack.”48  Moreover, even though PJM 

will subsequently re-run the auction to determine the clearing price, that second-round 

clearing price will be suppressed if and to the extent those below-cost offers set price.  

Accordingly, by “alter[ing] the incentives, and thus the offer behavior, of market 

participants,” the Capacity Repricing proposal “will result in increasingly uncertain, 

                                                      
43  April 9 Filing at 58. 
44  See DeRamus/Cain Affidavit, ¶ 9. 
45  Id., ¶ 44. 
46  See id., ¶ 48.  See also id., ¶¶ 49-53 (explaining that marginal suppliers may be 
expected to withdraw entirely from the market). 
47  Id., ¶ 47. 
48  Id., ¶ 48. 



 

12 

frequently suppressed, and more volatile prices that would frustrate the price signal 

function of the capacity market.”49 

(b) Capacity Repricing Will Not Provide Price Signals That 
Guide The Orderly Entry And Exit Of Capacity 
Resources And Will Not Provide Price Transparency 

Capacity Repricing will undermine, if not eradicate altogether, the ability of the 

RPM Auctions to “provide price signals that guide the orderly entry and exit of capacity 

resources” or to “provide price transparency . . . .”50  In the name of accommodating 

state policies, Capacity Repricing will allow state subsidies, rather than the capacity 

market, to dictate entry and exit decisions by assigning capacity supply obligations in a 

first round auction that includes below-cost offers from subsidized resources.  Because 

subsidized resources will receive the higher clearing price from the second round of the 

auction,51 Capacity Repricing “reduc[es] the net cost to a state of a resource subsidy 

policy,” and thereby “incentivize[s] an expansion of state subsidy programs.”52  This will 

further undermine the role of BRA clearing prices as signals for entry or exit as 

subsidized resources crowd out unsubsidized new entry and push out more economic, 

lower-cost existing resources. 

The DeRamus/Cain Affidavit further states that, although the Capacity Repricing 

proposal is intended to prevent state subsidy programs from artificially suppressing 

prices, it erroneously assumes that “market participants, particularly those that are at or 

                                                      
49  Id., ¶ 10. 
50  ISO New England, 162 FERC ¶ 61,205 at P 21. 
51  See April 9 Filing at 51 (“the second stage . . . determines the clearing price for all 
resources committed in the first stage”). 
52  DeRamus/Cain Affidavit, ¶ 68. 
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close to the price- and quantity-setting margins, do not change their offers under this 

new design. . . .”53  As explained above, this assumption is unfounded, because 

Capacity Repricing distorts offer behavior by shattering the link between cost and 

clearing that is critical to RPM’s ability to convey accurate price signals.  This delinking 

results in a radical departure from fundamental principles of auction design, because, as 

Dr. DeRamus and Mr. Cain state, “[j]ointly-determined prices and quantities are the sina 

non qua of competitive, market-clearing prices.”54  This departure will naturally “change 

the bidding incentives and behavior of market participants”55 in ways that will prevent 

RPM from conveying accurate price signals. 

Indeed, the price signals from PJM’s BRAs will be meaningless because 

Capacity Repricing will result in resources failing to clear even when their offer prices 

are below the second round BRA clearing price.  PJM concedes that its proposal 

“inherently results in resources not being committed as capacity if their offer price is 

higher than the subsidy-influenced price in the first stage of the auction, even if that 

resource’s offer is below the clearing price determined by the second stage of the 

auction.”56  In short, “the price signal for new entry would be empty of force, because a 

competitive resource that could beat the price could not clear the market.”57  In this 

regard, as Dr. DeRamus and Mr. Cain discuss, the Capacity Repricing proposal is not 

                                                      
53  DeRamus/Cain Affidavit, ¶ 31.  See also id., ¶ 40 (explaining that the Capacity Repricing 
proposal is flawed because “one should focus on the incentives created by a particular auction 
design, and not just the results one is trying to achieve assuming static offer behavior”). 
54 Id., ¶ 9. 
55  Id., ¶ 40. 
56  April 9 Filing at 57. 
57  DeRamus/Cain Affidavit, ¶ 33. 
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only inconsistent with fundamental auction principles, it also undermines the basis for 

RPM’s sloped demand curve (the Variable Resource Requirement) by effectively 

changing the price/quantity relationship described by that curve.58 

The result is that investors will not be able to rely on the BRA clearing price as a 

valid signal for entry or exit.  Moreover, because Capacity Repricing would mean that no 

cap is placed on the amount of subsidized resources that can submit zero-priced offers, 

the “gap” between the clearing price used to determine which resources will obtain a 

capacity commitment and the actual clearing price in the BRA can be expected to grow 

over time.  This would further erode the ability of investors to make informed decisions 

about whether, when and where to invest, and undercut the ability of the RPM market 

“to produce a level of investor confidence that is sufficient to ensure resource adequacy 

at just and reasonable rates.”59 

(c) Capacity Repricing Will Not Result In The Selection Of 
Least-Cost Resources 

By design, Capacity Repricing will allow higher-cost subsidized resources to 

displace lower-cost unsubsidized resources in the first stage of the auction.  This will 

necessarily prevent the BRA from “selecti[ng] the least-cost set of resources that 

possess the attributes sought by the markets . . . .”60  In fact, Capacity Repricing will do 

exactly the opposite of what a competitive market is supposed to do in that “more 

                                                      
58  See id., ¶ 38. 
59  ISO New England, 162 FERC ¶ 61,205 at P 21. 
60  Id. 
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efficient producers [will] either [be] prevented from entering the market or [will be] forced 

to exit the market . . . .”61 

PJM attempts to downplay this aspect of the Capacity Repricing proposal by 

claiming that it would only “displac[e] resources at the higher-cost end of the supply 

stack.”62  But the fact remains that this proposal will prevent RPM from selecting the 

least-cost set of resources, and PJM’s own examples suggest that the cost differences 

could be quite substantial.  In illustrating how below-cost offers from even a relatively 

small amount of capacity can impact auction clearing prices,63 Mr. Keech walks through 

an example of how 6,000 MW of zero-priced offers from subsidized resources would 

have reduced clearing prices in the Outside MAAC region of PJM from $76.53/MW-day 

to $60.00/MW-day in the BRA for the 2020/2021 Delivery Year.64  Under the logic of the 

Capacity Repricing proposal, this implies a clearing price in the first stage of the BRA, in 

which subsidized resources are allowed to submit below-cost offers, of $60.00/MW-day 

and a second stage clearing price of $76.53/MW-day, meaning that resources with 

offers above, even slightly above, $60.00/MW-day would not receive capacity supply 

obligations.  As a result, a resource whose offer was priced at $60.01/MW-day could be 

crowded out by resources whose cost-based offers were priced over 25 percent higher.  

The resulting portfolio will be far from the least-cost set of resources.  Moreover, as 

discussed above, Capacity Repricing will encourage states to provide subsidies by 

reducing the net cost to their ratepayers of such subsidies.  As the volume of subsidized 

                                                      
61  DeRamus/Cain Affidavit, ¶ 31. 
62  April 9 Filing at 57. 
63  See id. at 16; Keech Affidavit, ¶ 6. 
64  See Keech Affidavit, ¶ 7; id., Attachment 1, 2018-2021 BRA Scenario Analysis at 3. 
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resources increases, the gap between the cost of the portfolio selected by RPM and 

that of the least-cost set of resources will necessarily grow too.  

Other data points in the April 9 Filing suggest that the disparity between the costs 

of economic resources pushed out in the first stage auction and subsidized resources 

could, in fact, be substantially greater than 25 percent.  For example, PJM discusses 

the per MW-day amounts of certain subsidies, indicating that “[t]he Illinois ZEC prices 

equate to about $265/MW-day; New Jersey on-shore wind REC prices equate to 

$250/MW-day; Delaware’s estimated on-shore REC prices equate to $253/MW-day, and 

Solar REC prices in the District of Columbia equate to $4,751/MW-day.”65  These 

subsidies dwarf the clearing prices in the most recent BRA, which ranged from 

$76.53/MW-day to $187.87.66  To the extent that the subsidies are in any way indicative 

of the actual costs of the subsidized resources, this implies that Capacity Repricing will 

enable subsidized resources to crowd out unsubsidized resources whose costs are a 

fraction of those of the subsidized resources. 

(d) Capacity Repricing Will Not Shift Risk Appropriately 
From Customers To Private Capital 

A key benefit of competitive markets is that they produce precisely what has 

been observed in PJM, where “[r]isks that were traditionally borne by customers have 

been shifted to investors,” albeit “with mixed results for those investors.”67  By 

encouraging and facilitating the displacement of economic new and existing resources 

by subsidized resources, Capacity Repricing will undermine the ability of PJM’s markets 
                                                      
65  April 9 Filing at 27. 
66  See PJM, 2020/2021 RPM Base Residual Auction Results, at 1, https://www.pjm.com/~/
media/markets-ops/rpm/rpm-auction-info/2020-2021-base-residual-auction-report.ashx. 
67  April 9 Filing at 12. 
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to continue to deliver that benefit.  Risks will be shifted from investors in resources 

subsidized by one state onto investors in unsubsidized resources and consumers in 

other states.  Such risk shifting is neither appropriate nor desirable and, as discussed 

below, is both unlawful and unconstitutional. 

(e) Capacity Repricing Will Not Effectively Mitigate Market 
Power 

Capacity Repricing will do nothing to mitigate market power and will instead 

encourage and facilitate the exercise of buyer-side market power.  Indeed, where 

market power is concerned, Capacity Repricing is worse, likely substantially worse, than 

nothing. 

By design, Capacity Repricing will allow subsidized resources to squeeze out 

more efficient, lower-cost resources.  That is, resources that are favored under specific 

state programs can be expected to clear because they can offer in at zero, while 

disfavored resources that do not receive subsidies will not have a fair opportunity to 

compete in the RPM auctions and will be forced to exit.  Moreover, while the second 

round of the auction under the Capacity Repricing proposal would attempt to establish 

“a competitive clearing price that respects the cost of the resources committed to serve 

the region,”68 that clearing price would be distorted and suppressed because, as 

described above, the two-round auction process incentivizes sellers to submit low offers 

that may not be truly reflective of their net costs.  In this regard, as Dr. DeRamus and 

                                                      
68  Id. at 53. 
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Mr. Cain indicate, “[t]he Capacity Repricing proposal cannot even be relied upon to 

achieve its stated objective of addressing market price suppression . . . .”69 

To make matters worse, the subsidized resources will receive the higher clearing 

price from the second stage of the auction, rather than first stage clearing price 

suppressed by their below-cost offers.70  The upshot is that they will be paid more than 

they would if there were no measures to address state subsidies at all.  This would put 

PJM in the bizarre position of aiding and abetting the exercise of buyer-side market 

power in its own RPM market. 

2. The Capacity Repricing Proposal Fails To Afford Investors In 
Unsubsidized Resources A Reasonable Opportunity To 
Recover Of, And On, Their Investment 

Aside from being economically flawed, the Capacity Repricing proposal is also 

legally indefensible.  As the Supreme Court of the United States has long made clear, 

“the fixing of ‘just and reasonable’ rates, involves a balancing of the investor and the 

consumer interests,”71 where “the investor interest has a legitimate concern with the 

financial integrity of the company whose rates are being regulated,” such that “it is 

important that there be enough revenue not only for operating expenses but also for the 

capital costs of the business.”72  Accordingly, the Commission has recognized that: 

[i]t is not enough to ensure that investors are properly 
compensated, and it is not enough to ensure that consumers 
are protected against excessive rates.  Our policies must 

                                                      
69  DeRamus/Cain Affidavit, ¶ 24. 
70  See April 9 Filing at 51. 
71  FPC v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944) (“Hope”). 
72  Id. 
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ensure both outcomes and, in doing so, strike the 
appropriate balance between these twin objectives.73 

At a minimum, the Commission’s obligations to consider investor interests mean that “in 

a competitive market, the Commission is responsible . . . for assuring that [generators 

are] provided the opportunity to recover [their] costs.”74 

PJM does not even attempt to explain how the Capacity Repricing proposal 

represents an appropriate balancing of consumer and investor interests.  To the 

contrary, the fundamental feature of Capacity Repricing is that, by design, it will allow 

state-subsidized resources to displace lower-cost unsubsidized resources.  This is a key 

distinction between PJM’s Capacity Repricing proposal and the Competitive Auctions 

with State Sponsored Resources (“CASPR”) approach accepted in ISO New England.  

Under CASPR, owners of existing resources are still able to make an economic 

decision as to when to retire and be replaced by the state subsidized resource.75  

Capacity Repricing provides no such opportunity, and simply lets subsidized resources 

submitting below-cost offers push unsubsidized economic resources out of the market.  

                                                      
73  Promoting Transmission Investment through Pricing Reform, Order No. 679, FERC 
Stats. & Regs. ¶ 31,222  at P 21 (2006), on reh’g, Order No. 679-A, Stats. & Regs. ¶ 31,236, on 
reh’g, 119 FERC ¶ 61,062 (2007). 
74 Bridgeport Energy, LLC, 113 FERC ¶ 61,311 at P 29 (2005) (“Bridgeport”) (emphasis in 
original), reh’g denied, 114 FERC ¶ 61,265 (2006).  See also Price Formation in Energy and 
Ancillary Servs. Mkts. Operated by Reg’l Transmission Orgs. & Indep. Sys. Operators, 153 
FERC ¶ 61,221 at P 2 (2015) (the “goals of proper price formation” include “ensur[ing] that all 
suppliers have an opportunity to recover their costs” (footnote omitted)); Midwest Indep. 
Transmission Sys. Operator, Inc., 102 FERC ¶ 61,196 at P 49 (“[W]e believe that competitive 
prices over the long run should recover both the fixed and variable costs of efficient generating 
units[,] and we fear investors may decline to invest in needed generation . . . if they do not see a 
reasonable expectation of recovering their costs.”), on reh’g, 103 FERC ¶ 61,210 (2003). 
75  See ISO New England, 162 FERC ¶ 61,205 at P 7 (describing CASPR’s substitution 
auction, in which “existing resources that have acquired capacity supply obligations through the 
primary auction will be permitted to offer a demand bid . . . indicating a willingness to 
permanently retire from all [New England] markets at a certain price”). 
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Capacity Repricing would have PJM holding the states’ hands as they put their thumbs 

on the scale in favor of certain favored resources, actively helping them to push out 

disfavored resources. 

PJM implies that it is acceptable for Capacity Repricing to artificially squeeze out 

otherwise economic resources because the displaced resources “likely will be less 

efficient legacy units (with a limited future economic life), as opposed to the new entry 

units classically assumed to be at the margin.”76  From a statutory and constitutional 

perspective, however, this claim, if true, makes the Capacity Repricing proposal worse, 

not better, because the investor interests protected under the FPA and the Constitution 

are those of the public utilities whose facilities are already being used to serve the 

public.77  In addition, even assuming arguendo that the proposal would only impact units 

with “limited future economic li[ves],”78 that would only be relevant if there were a de 

minimis exception to the requirement that rates be just and reasonable, a proposition 

that has been soundly rejected by the courts.79   

In any event, with no cap on the amount of subsidized entry that will be waved 

through the gate under Capacity Repricing, PJM’s assumption about the extent of the 

impact seems highly questionable.  Indeed, that is precisely why Capacity Repricing 

would be disastrous for RPM, as investors would know that there is nothing they can do 

                                                      
76  April 9 Filing at 58. 
77  See Hope, 320 U.S. at 603 (“[T]he investor interest has a legitimate concern with the 
financial integrity of the company whose rates are being regulated.”  (emphasis added)). 
78  April 9 Filing at 58. 
79  Consumer Fed’n of Am. v. FPC, 515 F.2d 347, 358 n.64 (D.C. Cir. 1975) (“[T]he 
comparatively small quantities of gas involved do not excuse deviation from the just and 
reasonable standard for not even ‘a little unlawfulness is permitted.’”  (quoting FPC v. Texaco, 
Inc., 417 U.S. 380, 399 (1974))). 
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to protect themselves against future state subsidy programs.  This, in turn, would 

severely dampen, if not kill outright, future interest in investment in the region.  In 

evaluating the April 9 Filing, the Commission must consider these severe 

“consequences . . . for the character and future development of the industry.”80 

Implicitly, PJM appears to believe Capacity Repricing strikes the required balance 

between consumer and investor interests because it will allegedly “maintain the integrity 

of the overall clearing price.”81  As Dr. DeRamus and Mr. Cain explain, that is simply 

incorrect.82  But even assuming that Capacity Repricing does somehow result in a 

competitive clearing price, economic resources crowded out in the first stage of the 

auction will not receive the clearing price but will instead receive nothing at all.  It defies 

credulity to suggest that the owner of an economic resource that is pushed out based 

on a market mechanism that permits non-competitive offers has been afforded anything 

close to an “opportunity to recover its costs.”83 

3. The Capacity Repricing Proposal Would Impermissibly Allow 
States To Regulate Beyond Their Borders 

Separate and apart from theconcerns described above, Capacity Repricing 

presents other serious statutory and constitutional issues by allowing one state to 

socialize the costs of its policies across suppliers making wholesale sales into interstate 

markets and customers in other states.  Even assuming arguendo that “states, not the 

                                                      
80  In re Permian Basin Area Rate Cases, 390 U.S. 747, 792 (1968). 
81  April 9 Filing at 18. 
82  See DeRamus/Cain Affidavit, ¶¶ 40-56. 
83 Bridgeport, 113 FERC ¶ 61,311 at P 29 (emphasis in original). 
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Commission, are the entities primarily responsible for shaping the generation mix,”84 no 

state enjoys the right to dictate the generation mix in other states.  Yet, that is precisely 

the sort of activity that Capacity Repricing would enable.   

As the Commission has previously recognized, “the actions of one state in a 

multi-state RTO like PJM can have a significant impact on wholesale prices affecting 

loads in other states.”85  Under Capacity Repricing, much, if not all, of the changes in 

the PJM resource mix will ultimately turn on state subsidies.  One state’s decision to 

subsidize resources within its borders will allow those resources to crowd out resources 

in other states, and, just as egregiously, will require consumers in other states to bear a 

share of the costs of the first state’s subsidy decision.  Accordingly, while PJM touts 

Capacity Repricing as avoiding a situation where load would have to “effectively pay 

twice for the same increment of capacity,”86 Dr. DeRamus and Mr. Cain explain that 

“[o]nly load in the state whose subsidy policies are being ‘accommodated’ . . . would 

enjoy this benefit,” while “[l]oad elsewhere would be forced to pay for the unneeded 

capacity of the subsidized units.”87  By permitting subsidized resources to offer at a low 

price, Capacity Repricing would “encourage states to export the cost of subsidies by 

compelling competitive suppliers and ratepayers in other states to shoulder much of the 

                                                      
84  ISO New England, 162 FERC ¶ 61,205 at 62,101 (Glick, Comm’r, dissenting in part and 
concurring in part). 
85  PJM Interconnection, L.L.C., 143 FERC ¶ 61,090 at P 58 (2013) (the “ER13-353 Order”) 
(footnote omitted), on reh’g, 153 FERC ¶ 61,066 (2015), vacated in part sub nom. NRG, 862 
F.3d 108.  See also, e.g., ISO New England Inc., 138 FERC ¶ 61,027 at P 73 (2012) (explaining 
that the Commission “precluded the suppression of capacity market clearing prices in a 
Commission jurisdictional market, something that would otherwise affect FCM participants in a 
multi-state region” (citation omitted)).  
86  April 9 Filing at 43. 
87  DeRamus/Cain Affidavit, ¶ 34. 
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burden of subsidizing preferred, in-state resources.”88  Nothing in the Constitution or the 

FPA permits the Commission to approve a market design that would permit states to 

exceed the jurisdictional boundaries established by the Supreme Court in Public Utilities 

Commission of Rhode Island v. Attleboro Steam & Electric Co.89  To the contrary, the 

Commission has recognized that, while states have the right to “pursue legitimate policy 

interests,” the Commission has a “duty under the FPA to assure just and reasonable 

rates in wholesale markets,” and cannot allow “the actions of a single state [to] prevent[] 

other states from participating in wholesale markets.”90 

B. The Commission Should Require PJM To Adopt A Properly 
Structured MOPR Mechanism To Protect The RPM Market From 
Subsidized Resources 

A properly structured MOPR will avoid the problems with the Capacity Repricing 

Proposal described above and provide meaningful protection to the RPM market and, 

equally importantly, to market participants not benefitting from subsidies.91  Such an 

approach would be consistent with the Commission’s statement in the recent ISO New 

England order that the MOPR will be its “standard solution” where state policies 

threaten wholesale capacity markets and that “[a]bsent a showing that a different 

                                                      
88  Id., ¶ 59. 
89  273 U.S. 83 (1927). 
90  PJM Interconnection, L.L.C., 135 FERC ¶ 61,022 at P 143 (“ER11-2875 Order”), on 
reh’g, 137 FERC ¶ 61,145 (2011) (“ER11-2875 Rehearing Order”), reh’g denied, 138 FERC 
¶ 61,160 (2012), aff’d sub nom. New Jersey Bd. of Pub. Utils. v. FERC, 744 F.3d 74 (3rd Cir. 
2014) (“New Jersey BPU”). 
91  See DeRamus/Cain Affidavit, ¶ 72 (“The basic construct of a MOPR avoids the fatal 
auction design flaws of the Capacity Repricing proposal, because it would not alter the single 
stage auction that currently operates under RPM.”). 
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method would appropriately address particular state policies, we intend to use the 

MOPR to address the impacts of state policies on the wholesale capacity markets.”92 

Importantly, unlike the “different method” accepted in ISO New England,93 the 

Repricing Proposal cannot be described as a “market design proposal[] developed by 

[PJM] and [its] stakeholders”94 or “the result of extensive compromise.”95  Rather, it is a 

unilateral proposal that PJM pursued and filed over strong opposition from the IMM and 

stakeholders.  As indicated in the April 9 Filing, the IMM’s “MOPR-Ex proposal elicited 

substantially greater support in the stakeholder process than did PJM’s Capacity 

Repricing proposal.”96  Nonetheless, and even as it admitted that a MOPR approach 

“would provide the most direct and effective means to preserve price integrity necessary 

for the PJM Capacity Market to discharge its resource adequacy function,”97 PJM 

management declined to recommend that approach to its Board of Directors and 

instead recommended the Capacity Repricing proposal for reasons that appear to have 

                                                      
92  ISO New England, 162 FERC ¶ 61,205 at P 22.  EPSA appreciates Commissioner 
Glick’s observation that the relevant paragraph of that order “did not receive the votes of a 
majority of the Commission.”  Id. at 62,101 n.1 (Glick, Comm’r, dissenting in part and concurring 
in part).  At the same time, however, one could reasonably infer from the separate statements 
that at least one of the three commissioners not voting for this paragraph, Commissioner 
Powelson, would have voted for this paragraph had it been put to a separate vote.  See id. at 
62,099 (Powelson, Comm’r, dissenting). 
93  Id. at P 22. 
94  Id. at 62,098 (LaFleur, Comm’r, concurring in part). 
95  Id. at 62,099 (Powelson, Comm’r, dissenting). 
96  April 9 Filing at 17 n.40. 
97  Letter from Andrew L. Ott to Members, States and Stakeholders at 3 (dated Jan. 16, 
2018) (letter from PJM’s President and CEO) , http://www.pjm.com/~/media/about-pjm/who-we-
are/public-disclosures/20180116-pjm-president-and-ceo-letter-regarding-capacity-market-repricing-
proposal.ashx. 
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more to do with politics than sound market design.98  PJM only included MOPR-Ex in 

the April 9 Filing after its own Board of Directors took the highly unusual step of 

overruling PJM management and “directed” PJM to do so.99  Under the circumstances 

and for the reasons set forth above, the Commission should reject the Capacity 

Repricing approach and should employ its “standard solution” to the serious threat to 

the RPM market posed by subsidized resources.100 

To be clear, in describing the MOPR as its “standard solution,”101 the Commission 

was echoing years of Commission precedent accepting, endorsing and even requiring 

this approach.  As PJM notes in the April 9 Filing, “[t]he MOPR has been part of the 

RPM framework from the beginning,”102 and the Commission later accepted a PJM 

proposal “to strengthen [its] protections against buyer-side market power in the face of 

state subsidies” for new entry.103  The Commission has also accepted a buyer-side 

market power mitigation mechanism for the New York Independent System Operator, 

Inc. (“NYISO”) capacity market that, while not labelled a “MOPR,” similarly employs offer 

floors to prevent artificial suppression of capacity clearing prices.104  Based on its 

                                                      
98 See id. (opining that an approach that prevented state-subsidized resources from 
clearing in RPM auctions would not be “sustainable” and would not strike an appropriate 
balance between legitimate state interests and wholesale market integrity”). 
99  Letter from Andrew L. Ott to Members and Stakeholders at 1 (dated Feb.. 16, 2018)  
(letter from PJM’s President and CEO on behalf of the Board of Directors), http://www.pjm.
com/~/media/about-pjm/who-we-are/public-disclosures/20180216-letter-from-pjm-president-
and-ceo-on-behalf-of-the-board-of-managers-regarding-capacity-market-reforms.ashx. 
100  ISO New England, 162 FERC ¶ 61,205 at P 22. 
101  Id. 
102  April 9 Filing at 97. 
103  Id. (citing ER11-2875 Order, 135 FERC ¶ 61,022). 
104  See New York Indep. Sys. Operator, Inc., 122 FERC ¶ 61,211 at PP 100-06, on reh’g, 
124 FERC ¶ 61,301 (2008). 
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effectiveness in PJM and NYISO, the Commission expressly required ISO New England 

Inc. (“ISO-NE”) to develop and implement a MOPR to replace its “Alternative Price 

Rule.”105 

The principal objections to the MOPR approach are that it will result in the 

“duplication of resources needed to serve loads”106 – or put differently, “making a state 

pay twice for capacity”107 – and thereby interfere with state policies.108  These objections 

miss the point and miscast an important virtue of the MOPR as a vice.  As an initial 

matter, the Commission has expressly rejected the notion that it must prevent any such 

“duplication” or ensure that customers do not “pay twice” for state-subsidized 

resources.109  It has also rejected the proposition that the MOPR impermissibly or 

inappropriately interferes with state policies, stating: 

[W]e reaffirm here, that the MOPR does not interfere with 
states or localities that, for policy reasons, seek to provide 
assistance for new capacity entry if they believe such 
expenditures are appropriate for their state.  We only seek to 

                                                      
105  ISO New England, Inc., 135 FERC ¶ 61,029 at P 19 (2011) (“[W]e will require ISO-NE to 
work with its stakeholders to develop an offer-floor mitigation construct akin to those in PJM and 
NYISO.”), on reh’g, 138 FERC ¶ 61,027 at P 135 (2012) (discussing its “directive[] to ISO-NE 
and its stakeholders . . . to develop a mitigation mechanism similar to the MOPR mechanism 
used in PJM”).  See also, e.g., ISO New England, Inc., 142 FERC ¶ 61,107 at P 64 (2013) (“[A] 
resource should be subject to an offer floor until it has demonstrated that it is needed by the 
market.”), on reh’g, 151 FERC ¶ 61,055 (2015). 
106  April 9 Filing at 56 (footnote omitted). 
107  ISO New England, 162 FERC ¶ 61,205 at 62,101 (Glick, Comm’r, dissenting in part and 
concurring in part). 
108  See id. 
109  See ER11-2875 Rehearing Order, 137 FERC ¶ 61,145 at P 209 (declining to extend an 
automatic exemption to all resources designated as “self-supply” even though it could “not 
guarantee” that all such resources will clear the RPM Auctions). 
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ensure the reasonableness of the wholesale, interstate 
prices determined in the markets PJM administers.110 

To be sure, the MOPR can increase the cost to states of subsidizing uneconomic 

resources.  But that is hardly a bad thing.  As the IMM has observed, one of the benefits 

of the MOPR approach is that it ensures not only that “the impact of state subsidies on 

markets . . . [and] other states is limited” but also that “there is a disincentive for such 

subsidies.”111  This is a stark contrast with the Capacity Repricing proposal which would 

encourage subsidies.112  Nor is this increased cost to states an unlawful intrusion over 

state jurisdiction regarding generation facilities.  The courts have rejected claims that 

the Commission, in exercising its authority over rules for capacity markets in ways that 

create incentives or disincentives for construction or operation of generation, is intruding 

upon state jurisdiction over generation.113  As the U.S. Court of Appeals for the District 

of Columbia Circuit stated in one such case, the Commission’s actions leave the states 

free “to forbid new entrants from providing new capacity, to require retirement of existing 

generators, to limit new construction to more expensive, environmentally friendly units, 

or to take any other action in their role as regulators of generation facilities without direct 

                                                      
110  Id. at P 89.  See also DeRamus/Cain Affidavit, ¶ 74 (“[A] MOPR would not thwart or 
hinder state policy, but would result in states bearing more of the costs of state subsidies, which 
is entirely appropriate.”). 
111  IMM, 2017 State of the Market Report for PJM at 3 (Mar. 8, 2018) (“2017 SOM”) (“The 
MOPR should be expanded to address subsidies for existing units.”), http://www.monitoring
analytics.com/reports/PJM_State_of_the_Market/2017/2017-som-pjm-volume1.pdf.  See also 
DeRamus/Cain Affidavit¶ 17 (stating that a MOPR approach will “discourage an expanding 
spiral of state subsidies to protect local, favored resources”). 
112  See DeRamus/Cain Affidavit, ¶ 68. 
113  See, e.g., Connecticut Dept. of Pub. Util. Control v. FERC, 569 F.3d 477 (D.C. Cir. 2009) 
(“Connecticut DPUC”); New England Power Generators Ass’n, Inc. v. FERC, 757 F.3d 283, 
290-91 (D.C. Cir. (2014); New Jersey Bd. of Pub. Utils. v. FERC, 744 F.3d 74, 95-98 (3rd Cir. 
2014) (“New Jersey BPU”). 
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interference from the Commission” but may mean that “they will appropriately bear the 

costs of th[ose] decision[s] . . . .”114  As the U.S. Court of Appeals for the Third Circuit 

put it in discussing the MOPR specifically, the states “are free to make their own 

decisions regarding how to satisfy their capacity needs, but they ‘will appropriately bear 

the costs of [those] decision[s],’ . . . including possibly having to pay twice for 

capacity.”115 

While conceding that expectations that a MOPR “will work to dis-incent states 

from providing subsidies in the first instance” are not unfounded, PJM expresses 

concern that some states will still “promot[e] uneconomic resources even in the face of 

the cost consequences imposed by MOPR-Ex.”116  Here again, PJM and other critics of 

the MOPR are missing the point.  As Commissioner Powelson explained in his dissent 

to ISO New England: 

[T]he states had the opportunity to foresee this “double- 
payment” problem when they made the decision to support 
resources outside the market.  In many cases, market rules 
such as the [MOPR] were already in place when those 
decisions were made.  So unless the states are willing to 
reassume complete responsibility for resource adequacy, 
they must accept that the Commission is required to take 
action to ensure the viability of the capacity markets.  Thus, 
ISO-NE is in a conundrum where states chose to join an 
organized market, and yet want the ability to procure certain 
resources of their choosing.117 

The point is that, irrespective of how the states respond to this disincentive, it is 

appropriate, fair, and, most importantly, just and reasonable for their ratepayers to see 

                                                      
114  Connecticut DPUC, 569 F.3d 477, 481. 
115  New Jersey BPU, 744 F.3d 74, 97 (citation and footnote omitted). 
116  April 9 Filing at 56 n.138. 
117  ISO New England, 162 FERC ¶ 61,205 at 62,099 (Powelson, Comm’r, dissenting). 
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the full costs of the policies their legislators and regulators adopt, and it is equally 

inappropriate, unfair, and unjust and unreasonable for the Commission, as a federal 

agency, to enable a state to push those costs onto ratepayers in other states and public 

utilities making sales into interstate wholesale markets.   

A recurring theme among MOPR opponents is that state policies are needed to 

address “unpriced externalities” not accounted for in organized wholesale market 

prices.118  Ironically, in the name of facilitating state initiatives purportedly intended to 

internalize these costs, these same MOPR opponents would create a significant 

externality by allowing the states to avoid internalizing the costs of their policies and 

instead to shift those costs of those policies away from their voters and ratepayers and 

onto other stakeholders.  In any event, as the Commission has made clear, while the 

ISOs and RTOs are free to develop market rules to account for unpriced externalities, 

the Commission must protect the organized markets from state actions, no matter how 

well intentioned.  As the Commission has explained: 

RPM itself . . . has no feature to explicitly recognize, for 
example, environmental or technological goals, nor does it 
contemplate reliability concerns beyond a three-year 
forecast.  If PJM market participants agree that RPM should 
account for resource attributes that reflect broader objectives 
than three-year forward reliability, then PJM and its 
stakeholders should begin a process to consider how to 
incorporate these features into RPM’s market design.  In this 
way, all capacity resource suppliers will be able to receive a 
non-discriminatory market clearing price that reflects these 
values in addition to reliability.  But allowing selected new 
projects to bid into RPM as price-takers because they are 
state-mandated would undermine the objective of RPM to 

                                                      
118  Id. at 62,101 n.8 (Glick, Comm’r, dissenting in part and concurring in part).  See also, 
e.g., Comments of the Maryland Public Service Commission at 5, Docket No. AD17-11-000 
(filed May 1, 2017); Comments of FirstEnergy Service Company and East Kentucky Power 
Cooperative Inc. at 5, Docket No. AD17-11-000 (filed June 22, 2017)    
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procure the least-cost, competitively-priced combination of 
resources necessary to meet the region’s reliability 
objectives on a three-year forward basis.119 

The Commission’s approach is correct from a jurisdictional perspective and also makes 

good sense from a policy perspective, because the states will inevitably be solving for 

different and often conflicting externalities.  For example, when FirstEnergy speaks of 

states valuing “externalities includ[ing] fuel diversity, fuel security and system 

resilience,”120 the subsidies it has in mind, if their wholesale market impacts are not 

mitigated, will only exacerbate the “unpriced externalities associated with greenhouse 

gas emissions” of concern to Commissioner Glick and others.121 

At the end of the day, PJM, the Commission and the states cannot have it both 

ways.  The effort to find a mechanism that will both socialize the cost of state subsidies 

and preserve functional competitive markets is a unicorn hunt.  In this respect, it is no 

different from the futile search for a hybrid market that would simultaneously deliver the 

benefits of competition and traditional resource planning.  In contrast to the “market 

paradigm,” under which the markets “ensure that there are adequate revenues to incent 

new generation when it is needed and to incent retirement of units when appropriate” 

and long term reliability is thereby achieved “at the lowest possible cost,” the IMM 

describes the “quasi-market paradigm” which: 

                                                      
119  PJM Interconnection, L.L.C., 137 FERC ¶ 61,145 at P 90 (2011). 
120  FirstEnergy AD17-11 Comments at 5. 
121  ISO New England, 162 FERC ¶ 61,205 at 62,101 n.8 (Glick, Comm’r, dissenting in part 
and concurring in part).  For this reason, if the Commission were to reverse course and begin 
accommodating state subsidies on the theory that they target unpriced externalities, it is hard to 
see how it would not also have to revisit its longstanding refusal to “pass judgment on state 
policies and objectives,” ER13-353 Order, 143 FERC ¶ 61,090 at P 54, in order to reconcile 
conflicting state policies. 
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includes an energy market based on LMP but addresses the 
need for investment incentives via the long term contract 
model or the cost of service model.  In the quasi-market 
paradigm, competition to build capacity is limited and does 
not include the entire PJM footprint.  In the quasi-market 
paradigm, customers absorb the risks associated with 
investment in and ownership of generation assets through 
guaranteed payments under either guaranteed long term 
contracts or the cost of service approach.  In the quasi-
market paradigm there is no market clearing pricing to incent 
investment in existing units or new units.  In the quasi-
market paradigm there is no incentive for entities without 
cost of service treatment to enter and thus competition is 
effectively eliminated.122 

The IMM has further explained that the two paradigms are “mutually exclusive” and that 

“[o]nce the decision is made that market outcomes must be fundamentally modified, it 

will be virtually impossible to return to markets.”123  This is essentially the same problem 

Commissioner Powelson was describing in his dissent to ISO New England when he 

spoke of the “conundrum where states chose to join an organized market, and yet want 

the ability to procure certain resources of their choosing.”124 

To be clear, EPSA is not suggesting that the MOPR is the only way of protecting 

the capacity market from subsidies.  But the Commission must come to grips with the 

fact that any workable, just and reasonable alternative will almost certainly draw the 

same criticisms as the MOPR.  That is why the choice between the “mitigation” and 

“accommodation” paths ultimately involves a choice between the “market paradigm” and 

the “quasi-market paradigm.”  EPSA urges the Commission to recognize the magnitude 

of the choice before it and to stand by its longstanding preference for the market 

                                                      
122  2017 PJM SOM at 1. 
123  Id. 
124  ISO New England, 162 FERC ¶ 61,205 at 62,099 (Powelson, Comm’r, dissenting). 
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paradigm.125  Unpopular as it may be in some quarters, this paradigm has delivered and 

can continue to deliver enormous benefits to consumers and society. 

C. The Status Quo Is Unacceptable 

The April 9 Filing provides further evidence that the status quo is unacceptable 

and, more specifically, that the Tariff is unjust and unreasonable because it fails to 

address the growing threat to the RPM market from subsidized existing resources.  

Accordingly, EPSA could not agree more with PJM that that “[d]oing nothing . . . is not 

an option.”126  While the threat to the RPM market from subsidized existing resources 

should be addressed through a MOPR mechanism, EPSA recognizes that, given the 

constraints on its FPA Section 205127 authority described in the NRG decision, the 

Commission has limited ability to correct any perceived problems with MOPR-Ex.  In the 

event that the Commission has concerns regarding the MOPR-Ex proposal as filed, the 

Commission should take action under Section 206 of the FPA to ensure that a MOPR 

covering, among other things, subsidized existing resources is in place in time for the 

2022/2023 BRA. 

In the April 9 Filing, PJM describes and documents an “emerging trend” in which 

“owners of [certain] legacy assets to seek out-of-market support from states to forestall 

retirement and defeat the design objective of PJM’s market, at the expense of their 

competitors and wholesale consumers.”128  As discussed by Dr. Anthony Giacomoni and 

as summarized in the body of the April 9 Filing, examples of this trend include: 

                                                      
125  See Grid Reliability and Resilience Pricing, 162 FERC ¶ 61,012 at PP 9-11 (2018). 
126  April 9 Filing at 17. 
127  16 U.S.C. § 824d (2012). 
128  April 9 Filing at 14 (footnote omitted). 
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 [ZEC] payments to a select PJM Region nuclear plant in 
Illinois; 

 Pending New Jersey legislation that would provide similar 
payments to nuclear plants claiming economic distress; 

 Off-shore wind procurement programs under existing law 
in Maryland and New Jersey that appear similar to the 
programs in New England that prompted the ISO[-NE] 
capacity market changes approved in [ISO New 
England]; and 

 Renewable Portfolio Standard (“RPS”) programs in 
various PJM Region states that require Load Serving 
Entities (“LSEs”) to meet a certain percentage of their 
load with RPS eligible facilities, or buy renewable energy 
certificates (“RECs”) from such facilities.129 

Dr. Giacomoni explains that these programs “provide subsidies to thousands of MWs of 

PJM Capacity Resources, and that number is scheduled to grow significantly under 

current law.”130  And, in just the brief time that the April 9 Filing has been pending, one of 

the proposals described by PJM has taken a big step towards becoming law as the New 

Jersey legislature has passed the nuclear subsidy legislation referred to above.131 

As indicated in the April 9 Filing, “reduced capacity price offers from resources 

that receive such subsidies can significantly reduce capacity clearing prices.”132  Indeed, 

as Mr. Keech explains, “adding comparatively small quantities of subsidized offers 

disproportionately reduces the clearing prices paid to all resources.”133  For example, 

subsidized offers from just the Quad Cities and Three Mile Island Nuclear Generating 

                                                      
129  Id. at 25-26 (footnote omitted). 
130  Giacomoni Affidavit at ¶ 24. 
131  See Christian Hetrick, New Jersey Lawmakers Finally Pass Nuclear Subsidy Bill, 
Observer, (Apr. 12, 2018), http://observer.com/2018/04/new-jersey-lawmakers-finally-pass-
nuclear-subsidy-bill/. 
132  April 9 Filing at 25. 
133  Keech Affidavit at ¶ 7. 
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Stations would reduce the RTO clearing price by 2 percent and the ComEd LDA 

clearing price by 10 percent.134  What Mr. Keech is describing is not just a random 

hypothetical example:  the Quad Cities Nuclear Generating Station is the “select PJM 

Region nuclear plant in Illinois” already receiving ZECs subsidies,135 and Three Mile 

Island Nuclear Generating Station’s owner, Exelon Corporation, has actively been 

seeking similar state subsidies for that facility.136 

The April 9 Filing confirms what EPSA, the IMM and others have been saying for 

several years now in Docket No. EL16-49 (and elsewhere):  subsidized existing 

resources pose a serious threat to the RPM market that must be addressed.137  Indeed, 

the record in Docket No. EL16-49 establishes that, as PJM states in the April 9 Filing, 

state subsidies threaten to undermine the principles for capacity markets articulated in 

ISO New England and “the ‘duty under the FPA’ that the Commission recognized there 

also arises in the PJM Region to support those principles, and ‘take actions necessary 

to assure just and reasonable rates.’”138  It bears emphasis that this duty arises under 

both Section 205 and Section 206 of the FPA139 and that the Commission, therefore, 

remains duty-bound to act under Section 206 of the FPA even if it rejects PJM’s Section 

205 filing.  The Commission is obviously free to choose whether it acts in Docket 

                                                      
134  See id. at ¶¶ 10-11. 
135  April 9 Filing at 25. 
136  Scott Dance, Threatening closure of Three Mile Island nuclear reactor, Exelon says 
Maryland’s Calvert Cliffs plant remains viable, The Baltimore Sun (May 31, 2017), http://www.
baltimoresun.com/news/maryland/environment/bs-md-exelon-maryland-20170530-story.html. 
137  See generally, e.g., Original EL16-49 Complaint; Amended EL16-49 Complaint; 
Comments of the Independent Market Monitor for PJM, Docket No. EL16-49-000 (filed Apr. 11, 
2016). 
138  April 9 Filing at 36 (quoting ISO New England, 162 FERC ¶ 61,205 at P 21). 
139  16 U.S.C. §§ 824d, 825e (2012). 
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No. EL16-49 or a new Section 206 docket,140 but EPSA respectfully suggests that, if the 

Commission elects to act in a new Section 206 docket, it take administrative notice of 

the record amassed in Docket No. EL16-49, consistent with past practice.141 

                                                      
140  See 16 U.S.C. § 824e (2012) (stating that the Commission may act under Section 206 
“upon its own motion or upon complaint”).  See also San Diego Gas & Elec. Co., 131 FERC 
¶ 61,144 at P 22 (2010) (“It is well established that the Commission has broad discretion to 
structure its proceedings so as to resolve a controversy in the way it considers most 
appropriate.”  (citations omitted)). 
141  See Demand Response Compensation in Organized Wholesale Energy Mkts., Notice of 
Proposed Rulemaking, FERC Stats. & Regs. ¶ 32,656 at P 23 (2010) (“The Commission will 
take administrative notice of the record in [a pending] proceeding so that parties in that 
proceeding need not refile affidavits or other evidence introduced there.”). 
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III. CONCLUSION 

WHEREFORE, for the foregoing reasons, EPSA requests that the Commission 

(1) reject the Capacity Repricing proposal; and (2) require that PJM adopt MOPR 

mechanisms that will protect the RPM market from state-subsidized resources in time 

for the 2022/2023 BRA. 
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I. SUMMARY AND CONCLUSIONS 

(1) My name is David W. DeRamus.  I am a Partner with the economic consulting firm of 

Bates White, LLC.  I have held this position since 1999.  During this time period, I have 

performed economic analyses related to a range of litigation, arbitration, and regulatory 

matters, many of which pertain to issues of competition in wholesale electricity markets.  I 

have previously served as an economic expert in various proceedings before the Federal 

Energy Regulatory Commission (the “Commission”), various state regulatory authorities, 

federal and state courts, and arbitration associations.  In many of these proceedings, I have 

analyzed issues of market power, market manipulation, monopolization, price-fixing, 

mergers and acquisitions, and the design of wholesale electricity markets.  I have worked 

on behalf of the U.S. Department of Justice, the Maryland Public Service Commission, 

public utilities, independent power producers, industrial and residential consumers of 

electricity, industry associations, and various other parties.  I received a Ph.D. in 

Economics from the University of Massachusetts at Amherst.   

(2) In 2017, I submitted a Declaration in EPSA et al. v. Anthony M. Star et al. (U.S. District 

Court for the Northern District of Illinois, Eastern Division, Case No. 17-cv-01164) 

(DeRamus ZEC Declaration), in opposition to the Illinois “Zero Emission Credit” (ZEC) 

program, which provides out-of-market subsidies to uneconomic nuclear units in Illinois, 

including units located in both PJM and MISO.  Much of the analysis I provided in that 

Declaration is applicable to the evaluation of PJM’s Capacity Repricing and MOPR-Ex 

proposals. 

(3) My name is Collin Cain.  I am a Principal with Bates White, LLC.  I have more than 15 

years’ experience in the energy industry, providing expert testimony, advisory, and 

analytical services to clients including electric utilities, regulatory agencies, and other 

business entities involved in the power sector.  In various assignments, I have evaluated 

elements of wholesale power market design, including the interrelationship of wholesale 

market pricing and generation supply, impacts of market rule changes, and methods for 

allocating costs among market participants.  I have previously provided expert testimony 

in proceedings before the Commission, in federal and state courts, before state regulatory 

commissions, and in arbitration proceedings.  I hold a Master of Science in Economics 

from the London School of Economics. 
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(4) In October 2017, we submitted a joint Affidavit in Grid Reliability and Resiliency Pricing 

(FERC Docket No. RM18-1-000) analyzing the distortionary effect on wholesale markets 

of the DOE’s proposed rule on Grid Reliability and Resilience Pricing, which would have 

provided massive amounts of out-of-market subsidies to uneconomic nuclear and coal 

units operating in the organized wholesale markets, including PJM.  Much of that analysis 

is also applicable to the evaluation of PJM’s current proposals. 

(5) We have been asked by the Electric Power Supply Association (EPSA) to evaluate the 

capacity market modifications advanced by PJM in its April 9, 2018 filing intended to 

address market distortions caused by the participation of subsidized resources in PJM’s 

Reliability Pricing Model (RPM) capacity market.1  The first alternative proposed by PJM 

is the Capacity Repricing proposal, which would establish a two-stage capacity auction 

process with quantities of cleared capacity determined in the first stage, but clearing price 

determined in the second stage.  PJM characterizes this as an “accommodative” approach, 

in that it would accommodate resources subsidized under state policies, allowing such 

resources to clear and be paid in the wholesale capacity market, with quantities and prices 

determined in two distinct “stages” of the auction.  PJM’s second alternative is its MOPR-

Ex proposal, which would require existing as well as new resources to offer into the 

capacity market at unsubsidized cost.  PJM characterizes the MOPR-Ex proposal as a 

“mitigative” approach, in that it would mitigate the effect of subsidies on the market-

clearing process.   

(6) Our conclusions are as follows.  First, it is important for the Commission to mitigate, to 

the fullest extent possible, the significant distortionary effect on wholesale markets caused 

by state subsidy programs, such as the various ZEC programs, which have frustrated the 

workings of competitive wholesale electricity markets.  This frustration is caused by 

several features: (i.) ZEC programs are explicitly designed to prevent the exit of certain 

uneconomic nuclear units, thereby suppressing market-clearing prices; (ii.) they have been 

designed to support specific in-state resources, and only those resources, to the detriment 

of regional resources, pursuing a form of state protectionism that is antithetical to the 

functioning of competitive regional markets; and (iii.) while couched as a payment for an 

“attribute” (capped at an administratively-determined Social Cost of Carbon), the 

compensation formulae are designed to provide the (predetermined, in-state) uneconomic 

                                                 
1  Capacity Repricing or in the Alternative MOPR-Ex Proposal: Tariff Revisions to Address Impacts of State Public 

Policies on the PJM Capacity Market, Docket No. ER18-1314-000 (filed Apr. 9, 2018) (the “April 9 Filing”). 
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resources with “make-whole” payments for their purportedly deficient wholesale market 

revenues, similar to the highly distortionary “contract for differences” in Hughes v. Talen.    

(7) In order to address the severely distortionary effects on wholesale markets of state 

subsidies such as the ZEC program, the Commission should reject PJM’s Capacity 

Repricing proposal, as it is unjust and unreasonable and unduly discriminatory.  This 

proposal would fundamentally undermine PJM’s capacity market construct and its express 

purpose to (i.) compensate resources commensurate with the value they provide; and (ii.) 

provide clearing prices that signal economically efficient market entry and resource 

retirements.  A properly-structured MOPR, by contrast, would avoid many of the problems 

associated with the Capacity Repricing proposal. 

(8) The Capacity Repricing proposal would allow subsidized, and otherwise uneconomic, 

resources to clear the market in place of competitive resources, while pushing out more 

economic resources that would have cleared in an undistorted market.  PJM explicitly 

acknowledges that the Capacity Repricing proposal “inherently results in resources not 

being committed as capacity if their offer price is higher than the subsidy-influenced price 

in the first stage of the auction, even if that resource’s offer is below the clearing price 

determined by the second stage of the auction.”2  As a result, capacity that would have 

otherwise entered or stayed in the market in the absence of the subsidy programs is instead 

forced to exit the market, even if its offer (and its cost) is less than the clearing price.  

(9) Decades of research and experiments with different auctions – not only in electricity 

markets, but also in a wide array of other markets – provide one very important lesson: 

auction design matters, and it often matters a great deal.  Different auction designs can not 

only change outcomes, but they can also change bidding behavior and incentives to 

participate in an auction – often in important ways that are difficult to fully anticipate ex 

ante.  PJM’s Capacity Repricing two-stage proposal is a novel, untested auction 

mechanism that has no analog in any other auction, with quantities determined separately 

from prices.  Jointly-determined prices and quantities are the sine qua non of competitive, 

market-clearing auctions.  

(10) PJM’s proposed two-stage auction construct will necessarily alter the incentives, and thus 

the offer behavior, of market participants.  This change in incentives and offer behavior 

will result in increasingly uncertain, frequently suppressed, and more volatile prices that 

                                                 
2  April 9 Filing, page 57. (Emphasis added.) 
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would frustrate the price signal function of the capacity market.  By eliminating the direct 

linkage between auction quantities (determined in stage 1) and prices (determined in stage 

2), the Capacity Repricing proposal provides an incentive for many resources to submit 

offers at below their going-forward costs, if they have reason to expect that the price 

determined in the second stage is likely to be higher than their costs.  Otherwise, 

participants risk that they will fail to clear in the first stage, even when the price in the 

second stage is well above their costs.  This is likely to affect a significant number of 

market participants, particularly those who are anywhere close to the margin. 

(11) Under the Capacity Repricing proposal, some market participants, especially potential 

new entrants, may simply decide not to offer capacity in the auction.  Participating in 

auctions generally imposes some costs on a participant, including opportunity costs; and if 

a potential participant believes it will only be used as a “stalking horse” to determine the 

compensation for other participants, it is unlikely to participate.  This outcome is 

especially likely in repeated auctions (such as PJM’s capacity markets), in which bidders 

can learn from prior auctions.  This concern is far from being speculative: in spectrum 

auctions, vast differences in results have been observed due to reduced participation 

caused by particular auction design choices. 

(12) The Capacity Repricing proposal will also encourage resources at high risk of being 

displaced to seek their own state subsidies, magnifying the current value of offering into 

the first stage of the auction at below cost – i.e., it is better to ensure clearing the first 

stage and receiving some capacity revenue, while working to secure future subsidies.   

(13) The Capacity Repricing proposal would not just “accommodate” states following their 

own resource policies, but would allow states to export the cost of subsidies and compel 

competitive suppliers and ratepayers in other states to shoulder much of the burden.  By 

reducing the net cost to a state of a resource subsidy policy, the Capacity Repricing 

proposal thus would promote an expansion of state subsidy programs.    

(14) The potential for substantial disruption of the wholesale markets is not a minor concern, 

but has far-reaching implications.  The market paradigm in PJM has successfully 

stimulated the entry of significant amounts of efficient natural gas-fired generation, and 

has supported the expansion of increasingly economic solar and wind power, as well as 

demand response, energy efficiency, and now energy storage solutions.  By undermining 

price signals and promoting further out-of-market interventions, the Capacity Repricing 
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proposal would reduce the incentives for future market entry by efficient generation or 

demand-side resource providers.   

(15) Ultimately, the Capacity Repricing proposal is not compatible with the “first principles” of 

capacity markets elucidated by the Commission in its Order on the ISO New England 

CASPR filing.3, 4  In particular, the Capacity Repricing proposal would undermine rather 

than “facilitate robust competition for capacity supply obligations,” and would not 

“provide price signals that guide the orderly entry and exit of capacity resources.”5   

(16) In contrast to the Capacity Repricing proposal, a properly structured MOPR is compatible 

with the Commission’s first principles of capacity markets.  A properly structured MOPR 

broad enough to address the disruptive effects of subsidized existing resources would 

adhere to the same underlying rationale as the Commission-approved MOPR provisions in 

PJM’s current tariff, and would prevent market distortion by ensuring that offers in the 

capacity market exclude the effects of state subsidies.   

(17) A MOPR would not thwart state policy.  While PJM contrasts the “mitigative” approach 

of an expanded MOPR with the “accommodative” approach of the Capacity Repricing 

proposal, the primary effect of an expanded MOPR on state policy would be to prevent a 

state from leaning on the PJM capacity market, competitive generators, and out-of-state 

ratepayers to shoulder costs of subsidizing one state’s local, favored resources.  This 

would result in states bearing more of the costs of state subsidies, which is entirely 

appropriate.  By reducing the export of subsidy costs to other states, a MOPR would also 

discourage an expanding spiral of state subsidies to protect local, favored resources. 

(18) It is also important to note that PJM’s proposed changes apply only to the capacity 

market, and not to the energy and ancillary services markets.  Prices in these markets will 

continue to be artificially suppressed as a result of subsidies such as the various ZEC 

programs, even if FERC were to approve a properly structured MOPR to protect the 

capacity market.  Thus, even with an effective MOPR, the negative impact of state 

subsidy programs (or similar federal programs) on wholesale markets would not be fully 

mitigated. 

                                                 
3  ISO New England, 162 FERC ¶ 61,205 at 21 (“CASPR Order”).   
4  CASPR is the acronym for the Competitive Auctions with Sponsored Policy Resources modification to ISO New 

England’s Forward Capacity Market.   
5  CASPR Order, at 21. 
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II. THERE IS AN URGENT NEED FOR ACTION TO ADDRESS THE EFFECTS OF 

STATE SUBSIDY POLICIES ON THE PJM CAPACITY MARKET 

(19) PJM’s April 9 Filing and the alternative capacity market modifications proposed therein 

were precipitated primarily by the recent promulgation of state policies to keep older, 

costly nuclear plants in operation.  Illinois and New York have pursued such policies 

through programs styled as ZEC programs, which are intended to support particular in-

state nuclear resources that would otherwise retire because they are uneconomic in a 

competitive market environment (and which explicitly excluded other “zero emissions” 

resources, such as wind and solar).  That is, the targeted nuclear plants could no longer 

cover their high fixed costs through the energy and capacity markets of their respective 

centralized wholesale markets – PJM and MISO in the case of Illinois, and the NYISO in 

the case of New York.  Similar state subsidies for nuclear generation are being advanced 

in New Jersey.6   

(20) PJM’s April 9 Filing and the accompanying Affidavit of Dr. Anthony Giacomoni describe 

the expansion of state subsidy programs and their pernicious effects on PJM’s wholesale 

markets.  In PJM’s words, “an emerging trend in PJM is for owners of these legacy assets 

to seek out-of-market support from states to forestall retirement and defeat the design 

objective of PJM’s market, at the expense of their competitors and wholesale 

consumers.”7  Furthermore, “retaining or compelling the entry of resources that the market 

does not regard as economic, suppresses prices for resources the market does regard as 

economic.”8  While emphasis is often placed on the role that capacity markets play in 

ensuring new capacity is built when and where it is needed, it is important to recognize 

that signaling and inducing the retirement of uneconomic resources is just as much a 

central objective of capacity market design.   

(21) Subsidies that prop up uneconomic generation assets, and that effectively require 

participation in the wholesale capacity and energy markets, suppress clearing prices for all 

market participants and result in other unsubsidized resources failing to clear in the 

market.  Distorted clearing prices no longer reflect the incremental value to the system of 

resources at the margin; otherwise economic resources are pushed to retire prematurely; 

                                                 
6  The DOE has proposed similar subsidies at a federal level, expanded to include uneconomic coal as well as nuclear 

units, purportedly reflecting these units’ “reliability attributes,” with the subsidies explicitly structured as “make-whole” 
payments to compensate them for their deficient wholesale market revenues relative to their costs. 

7  April 9 Filing, page 14. 
8  Id., page 14 (emphasis in the original). 
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new, efficient generation is discouraged from entering the market; and incentives for 

demand response and energy efficiency are reduced. 

(22) We have examined the wholesale market effects of the ZEC programs and other subsidy 

proposals in previous testimony.9  The Illinois ZEC program supports two nuclear 

facilities owned by Exelon Corporation in Illinois: Quad Cities, which operates in PJM, 

and Clinton, which operates in MISO.  We estimated that the Illinois ZEC program would 

suppress PJM capacity market prices, causing reduced revenue to capacity sellers of 

between $386 million and $529 million annually.10  Keeping Quad Cities in operation 

would also reduce seller energy market revenue, conservatively, by approximately $244 

million annually.11 

(23) The subsidies under the Illinois ZEC program are provided to the selected nuclear 

generators via a ZEC “price” that nets out the value of expected (and actual) revenue from 

wholesale capacity and energy markets.  Since the subsidies are calculated to be net of 

their imputed wholesale market revenues, this provides the affected nuclear plants with 

strong incentives to offer into the capacity and energy markets to ensure that they clear as 

“price-takers” (i.e., likely submitting offers at a price of zero), especially as they have 

committed to remain in the markets over the long-term (and produce at near maximum 

output) as a condition for their participation in the subsidy program.  The artificially low 

offers incentivized by the ZEC subsidies cause the supply curve to shift out relative to 

demand, displacing otherwise cost-effective resources at the margin and allowing lower-

cost resources to set the market-clearing price. 

(24) As discussed below, a central failing in the Capacity Repricing proposal is that it would 

continue to allow subsidized resources to displace otherwise economic resources from 

clearing the PJM capacity market.  Furthermore, the Capacity Repricing proposal cannot 

even be relied upon to achieve its stated objective of addressing market price suppression, 

since the 2-stage construct provides strong incentives for many market participants to 

submit below-cost offers.  In addition, since subsidized units would be eligible to receive 

a price determined in stage 2, in which the subsidized units’ offers will be adjusted to 

                                                 
9  See:  Affidavit of David W. DeRamus and Collin Cain in Grid Reliability and Pricing, FERC Docket No. RM18-1-000, 

October 23, 2017 (“DeRamus/Cain Grid Reliability Affidavit”), and Declaration of David W. DeRamus in Electric 
Power Supply Association, et al. v. Anthony M. Star, et al., United States District Court For The Northern District Of 
Illinois, Case No. 17-cv-01164 (“DeRamus ZEC Declaration”).  

10  DeRamus ZEC Declaration, at P 6. 
11  Id.  
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reflect their going-forward costs, the Capacity Repricing proposal effectively guarantees 

that subsidized units will bid as price-takers, since they will now have the best of both 

worlds: a guarantee of clearing in the quantity stage due to their below-cost offer as a 

price-taker; and the higher price resulting from the second stage, which clears based on 

their going-forward costs, i.e., as if they were a “price-setter.” 

III. THE CAPACITY REPRICING PROPOSAL WOULD FUNDAMENTALLY 

UNDERMINE PJM’S CAPACITY MARKET CONSTRUCT    

(25) The foundation of the wholesale capacity and energy markets is the single-price auction, 

in which supply (or demand reduction) offers are selected in order of increasing cost to 

meet the needs of the electric grid.  Resources that clear the market are paid the market-

clearing price, while higher-cost resources that fail to clear the market are not paid.  

Efficient markets produce clearing prices at which the incremental cost of capacity (or 

energy) equals the incremental value provided to the system.   

(26) The market construct provides economic benefits by making cost recovery a function of 

competitive performance, rather than regulatory guarantee.  Existing generators bear the 

responsibility and risks of maintaining plant performance, managing costs, and possibly 

being displaced by new, more economic generation.  Developers and investors in new 

supply bear the risks of a dynamic, competitive market and reap the rewards of providing 

lower-cost and innovative services.   

(27) In its CASPR Order, the Commission clearly stated the first principles of capacity 

markets: 

A capacity market should facilitate robust competition for capacity supply 
obligations, provide price signals that guide the orderly entry and exit of capacity 
resources, result in the selection of the least-cost set of resources that possess the 
attributes sought by the markets, provide price transparency, shift risk as appropriate 
from customers to private capital, and mitigate market power.  Ultimately, the 
purpose of basing capacity market constructs on these principles is to produce a level 
of investor confidence that is sufficient to ensure resource adequacy at just and 
reasonable rates.12 

                                                 
12  CASPR Order, at 21. 
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(28) With the introduction and anticipated expansion of state policies to subsidize preferred 

generation resources, the status quo RPM capacity market is no longer consistent with 

these fundamental principles.  PJM’s Capacity Repricing proposal would attempt to undo 

some of the price suppression effects of participation by subsidized resources, but would 

facilitate discriminatory harm to competitive market participants, increase uncertainty in 

offer behavior and market pricing, and encourage further expansion of state subsidy 

policies.  The Commission should instead require PJM to implement a properly-structured 

MOPR. 

A. The Capacity Repricing proposal 

(29) PJM’s Capacity Repricing proposal would fundamentally change the RPM by moving 

away from a standard, uniform price auction, in which market-clearing prices and 

quantities are determined jointly.  Instead, it would implement a 2-stage auction, in which 

prices and quantities are determined separately, using a method inconsistent with market-

clearing principles.  As shown in Figure 1 (following largely the examples in PJM’s 

proposal), in the first stage, the total quantity, and the specific winning suppliers, are 

selected based on their offers.13  Only resources that are selected as clearing in the first 

stage are eligible to receive capacity payments, at prices to be determined in the second 

stage.  The subsidized units clear the first stage, as they are assumed to offer in at zero as 

price-takers (i.e., assuming these units are receiving ZEC payments).  In this example, the 

quantity-clearing unit is F, while units G through I fail to clear the market, and thus are 

ineligible to receive a capacity payment.  The supply curve traced out by the offers is 

labeled as S1.  Note that the price implied by the quantity in this example, $35, is not the 

capacity price, as would be the case in a uniform price auction. 

                                                 
13 These figures are purely illustrative and do not replicate PJM’s actual VRR or actual supply curves.  
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Figure 1: Stage 1, Determine Quantity and Identify Winning Suppliers  

 

(30) In the second stage, illustrated in Figure 2, the offers for subsidized units are evaluated 

based on their going-forward costs (i.e., based on their “Actionable Subsidy Reference 

Price,” a proxy for the resource’s competitive offer excluding subsidies).  This results in a 

shift inward (to the left) of the supply curve, as the offers by the subsidized units are 

moved out to the end of the supply stack (in this example).  The resulting price, $40 in this 

example, is determined by the intersection of this revised supply curve (labeled S2) with 

the demand curve.  As shown below (following the example in PJM’s proposal), the price-

setting unit is G, but G does not receive the resulting capacity price, since its quantity did 

not clear in stage 1.  Furthermore, even though the subsidized units do not clear the 

market in stage 2, they nonetheless receive the same $40 price as all of the other units that 

cleared in stage 1.  

These units do no clear in quantity stage 
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Figure 2: Stage 2, Reset Offers of Subsidized Units and Determine Price 

 

B. The Capacity Repricing proposal will likely displace otherwise economic 
resources 

(31) The Capacity Repricing proposal is intended to avoid the artificial price suppression that 

would otherwise result from the state subsidy program at issue, e.g., by moving prices 

from $35 up to $40 in the example above.  This result is predicated on the assumption that 

market participants, particularly those that are at or close to the price- and quantity-setting 

margins, do not change their offers under this new design (discussed further below).  

However, even if this proposal were to avoid the price suppression, it will still result in the 

displacement of otherwise economic units that would have cleared in an undistorted 

market, e.g., resource G in the figures above, as they continue to be “pushed out” of the 

quantity-clearing process by the otherwise uneconomic subsidized units.  In other words, 

this “accommodation” proposed by PJM still results in an outcome that is contrary to what 

a competitive market would produce: more efficient producers are either prevented from 

entering the market or are forced to exit the market, because less efficient producers are 

(in the case of ZECs, heavily) subsidized (by their home states, as implemented to date).  

The fundamental purpose of capacity markets is to provide appropriate price signals to 

Stage 2 shifts supply curve in 
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incentivize efficient market entry and exit; as shown above, this fundamental purpose is 

still frustrated under PJM’s Capacity Repricing proposal.  Furthermore, the excluded 

more-efficient producer may well be located outside the state that is providing subsidies to 

its in-state uneconomic producer, thereby shifting the ancillary negative effects of one-

state’s subsidies (i.e., job losses from the displaced marginal unit) to other states.  Such a 

protectionist outcome is also antithetical to the proper functioning of competitive regional 

(interstate) markets.    

(32) PJM acknowledges that its Capacity Repricing proposal is likely to preserve – and 

potentially legitimize – this fundamental distortionary outcome.  As PJM states, its 

Capacity Repricing proposal “inherently results in resources not being committed as 

capacity if their offer price is higher than the subsidy-influenced price in the first stage of 

the auction, even if that resource’s offer is below the clearing price determined by the 

second stage of the auction.”14  To be clear, this result – in which auction participants do 

not clear in the quantity stage, even though their offers are at or below the market-clearing 

price – is not an artifact of the illustrative example provided by PJM (and replicated 

above), but it is an inherent feature of the proposed 2-stage design.  There is only one way 

in which a more efficient unit would not be displaced in this process, and that would be in 

the highly unlikely event that there simply were no other supply offers between the offer 

that clears the quantity stage of the auction and the competitive reference price offer of a 

subsidized unit (e.g., in the event that a subsidized unit’s competitive reference price takes 

the place of participant G, in the example above); in that case, it would be one of the 

subsidized units themselves that sets the clearing price.  As discussed further below, while 

this may occur if lower-cost competitive resources decide not to participate in the auction 

given their inability to clear in the quantity stage (i.e., if participants G, H, and I in the 

above example decide not to submit offers), we would still consider that scenario to have 

resulted in the displacement of more efficient capacity, even if it is difficult to identify 

exactly which resources have been been displaced (since they will not have submitted 

offers). 

                                                 
14  April 9 Filing, page 57. (Emphasis added.) Note that if the clearing prices (in stage 2) exceed a resource’s offer, but the 

resource does not clear in stage 1, the resource has an economic incentive to try to clear in future auctions (because it is 
profitable for it do so). As we explain below, this incentive results in marginal resources aggressively biasing their offers 
downward, even below cost, to ensure that they clear in the quantity stage of the auction. 
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(33) PJM implies that displacing an otherwise economic resource is a small matter, because the 

afflicted plants will tend to be comparatively high-cost.15  This is striking because it is 

precisely the clearing price set by the marginal unit that is supposed to signal and 

incentivize new entry to the market.  If competitive resources that cannot clear in stage 1 

of the auction retire or exit the market, leaving subsidized resources to set the capacity 

price at their unsubsidized cost in stage 2, the price signal for new entry would be empty 

of force, because a competitive resource that could beat the price could not clear the 

market. 

(34) PJM asserts that this significant market distortion, in which economic resources are forced 

out of the capacity market, does not undermine the results of the auction.  Rather, PJM 

states that it “reflects the policy decision to accommodate state resource decisions and 

benefit load by allowing load to only pay for capacity once—through the capacity market, 

rather than paying once through the market and a second time through state payment to 

resources that did not clear the market.”16  This statement is disconcerting, for several 

reasons.  First, it indicates that PJM is making a policy decision in advancing the Capacity 

Repricing proposal to FERC as its preferred option, despite recognizing “that the MOPR-

Ex proposal elicited substantially greater support in the stakeholder process than did 

PJM’s Capacity Repricing proposal.”17  This raises the question of exactly why PJM is 

prioritizing this particular proposal.  PJM’s primary responsibilities, as articulated in its 

mission statement, are “to ensure the safety, reliability and security of the bulk electric 

power system” and to “[c]reate and operate robust, competitive and non-discriminatory 

electric power markets.”18  There is nothing in PJM’s mission statement that indicates a 

role in pursuing policy, and, as we describe further below, the Capacity Repricing 

proposal would undermine rather than protect PJM’s competitive capacity market.  

Finally, PJM’s statement claims benefits for load by avoiding a double payment for 

capacity, but it neglects to specify which load would benefit.  Only load in the state whose 

subsidy policies are being “accommodated” by the Capacity Repricing proposal would 

enjoy this benefit.  Load elsewhere would be forced to pay for the unneeded capacity of 

the subsidized units.  PJM glosses over the fact that the first stage of the Capacity 

Repricing proposal would procure more capacity than under either the status quo or under 

                                                 
15  Id., page 58. 
16  Id., page 65. 
17  Id., note 40. 
18  http://www.pjm.com/about-pjm/who-we-are/mission-vision.aspx  
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a MOPR, and would price the larger quantity at a higher price, as if only competitive 

resources were procured.  The additional distortions caused by the separate determination 

of price and quantity under the Capacity Repricing proposal are examined below.   

C. The Capacity Repricing proposal is inconsistent with the basic principles 
of auction design 

(35) Over the past several decades, there has been extensive theoretical research and practical 

experience with auction design in a wide variety of contexts.19  Many different types of 

auctions have been developed for different types of goods and services, not just in 

wholesale electricity markets, but also in a wide range of other markets, such as wireless 

spectrum, televisions broadcasting rights, and financial instruments.  This experience has 

shown that “good auction design matters enormously,” i.e., different auction designs can 

result in very different outcomes.20  The California electricity crisis of 2000 – 2001 

provided one particularly painful lesson of the importance of good auction design.  

Spectrum auctions similarly show a wide range of outcomes, with very different prices 

(and different numbers of bidders) resulting from different design choices.21  

(36) PJM’s proposed 2-stage auction is a novel, and hence untested, type of auction design.  

While there are examples of auctions in which bidding proceeds in rounds (i.e., with 

preliminary and then final rounds), we are aware of no other auctions in which quantities 

and winning bidders are determined based on submitted offers in one stage, and prices are 

determined based on modified bids at a later stage.  Indeed, the whole point of auctions is 

to provide discovery of a market-clearing equilibrium, in which prices and quantities are 

jointly determined in a way that is consistent with market demand and supply.   

(37) The oddity of PJM’s proposal is best seen by combining Figure 1 and Figure 2, above, 

into Figure 3, below.  In effect, PJM is proposing to use the as-bid supply curve (S1) to 

determine the amount of quantity (Q*), and a modified supply curve (S2) to set prices 

(P*).  Note that Q* and P* do not correspond to a common intersection of a given supply 

                                                 
19  See e.g., Paul Klemperer, Auctions: Theory and Practice, Princeton, NJ: Princeton University Press, 2004; and David J. 

Salant, A Primer on Auction Design, Management, and Strategy, Cambridge, MA: MIT Press, 2014. 
20  Klemperer (2004), page x. In a narrow range of cases, similar outcomes can be obtained from apparently different 

auction designs. The range of cases to which this applies, however, is characterized by a set of restrictive conditions that 
do not apply here (e.g., a single object is auctioned, bidders are symmetric and risk neutral, and bidder valuations are 
independent); and none involve a 2-stage auction with prices determined separately from quantities, as proposed here. 

21  In the European 3G mobile spectrum license auctions in 2000, the revenues raised ranged widely between 20 and 650 
Euros per capita, with much of the variation due to flawed auction design. Klemperer (2004), pp. 151 – 206. 
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and demand curve, as occurs in competitive markets.  As is apparent from Figure 3, Q* 

and P* do not even correspond to a point on the demand curve.  Q* is the quantity 

demanded at a price lower price than P* (i.e., $35 instead of $40); and P* is the price 

corresponding to a lower quantity than Q* (i.e., by effectively removing the quantity 

supplied by the subsidized units from the inframarginal portion of the supply curve, which 

shifts the supply curve inward).  That discrepancy in the gap between the quantity and 

price intersections of the demand curve and S1, on the one hand, vs. S2, on the other will 

depend on how much capacity is being subsidized (which will determine how far inward 

the supply curve shifts in the second stage); the slope of the supply curve at the price- and 

quantity-setting margins; and the slope of the demand curve where the intersection occurs 

in a given auction.  There is no way to ascertain the magnitude of this disconnect between 

the resulting market-clearing prices and quantities on an a priori basis (assuming we can 

even speak of “market-clearing” prices and quantities in this context). 

Figure 3: Capacity Repricing Proposal, Combined Result 

 

(38) In addition to being inconsistent with auction design principles, the separate determination 

of the quantity of capacity to be procured and the price that capacity will be paid 
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fundamentally undermines the basis for PJM’s sloped demand curve (the Variable 

Resource Requirement, or VRR, curve identified in the figures above).  PJM’s sloped 

demand curve is a Commission-approved administrative construct that is applied in place 

of a fixed capacity requirement.  The VRR assigns a specific price to each quantity of 

capacity that could be procured in the auction, corresponding to the value that quantity of 

capacity provides to the system.  This sloped demand curve is intended to ensure against 

market failures in pricing capacity (i.e., to ensure that the price of capacity is greater than 

zero when it exceeds a fixed requirement, consistent with its value to the system), as well 

as to provide appropriate price signals to incentivize market entry and exit.  PJM’s 

Capacity Repricing proposal effectively changes the VRR price/quantity relationship, 

creating a gap between the quantity and price intersections of the sloped demand curve, 

and a clear inconsistency with how the VRR is applied in a single stage auction, which 

was the context in which the VRR was approved by the Commission.  Indeed, no 

combination of clearing price (P*) and quantity (Q*) resulting from the Capacity 

Repricing proposal would correspond to any point on the filed VRR sloped demand curve, 

but in every case would generate a price-quantity point that is necessarily above and to the 

right of the demand curve.  Further, there would be no stable and predictable 

transformation from the filed VRR to a “Capacity Repricing” VRR – i.e., there is no 

formula by which the Capacity Repricing VRR could be derived from the filed VRR – 

because the price-quantity result under the Capacity Repricing proposal is inherently 

uncertain, as we demonstrate below. 

(39) FERC accepted PJM’s VRR demand curve as a means to indicate “the incremental value 

of capacity at different capacity levels,” and to “reduce capacity price volatility and 

increase the stability of the capacity revenue stream over time.”22  The VRR curve 

methodology is specified in PJM’s tariff, and is an analytical result anchored by the Cost 

of New Energy (“CONE”), the capacity reserve margin target, and the offset of energy and 

ancillary services revenue.  PJM’s tariff requires it to file any modification of the VRR 

curve shape with FERC by October 1, prior to the Base Residual Auction for the delivery 

year in which the new values would apply.23  The Capacity Repricing proposal would 

fundamentally alter the current VRR, or any subsequent VRR, such that the price-quantity 

relationship is no longer anchored, but is inherently unstable and volatile. 

                                                 
22  Order Denying Rehearing and Approving Settlement Subject To Conditions, Docket ER05-1410-001 et al, (December 

22,2006), at 75, 76. 
23  PJM Open Access Transmission Tariff, Attachment DD, 5.10.a.iii.D. 
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D. The Capacity Repricing proposal alters the incentives and offer behavior 
of market participants  

(40) In addition to its fundamental interference with basic market outcomes, the Capacity 

Repricing proposal would also change the bidding incentives and behavior of market 

participants.  This is the most important lesson of the economic research on auction 

design: one should focus on the incentives created by a particular auction design, and not 

just the results one is trying to achieve assuming static offer behavior.  The changed 

incentives created by the combination of the subsidies and the Capacity Repricing 

proposal affect a wide range of market participants, including particularly (i.) the owners 

of capacity who are likely to be inframarginal in the price-setting stage but who risk 

failing to clear in the quantity stage; (ii.) the owners of marginal price-setting units, and 

especially potential new entrants; and (iii.) the owners of the subsidized resources. 

(41) In the existing single-stage construct (which would also apply under a MOPR), there is a 

direct correspondence between clearing the market – the commitment award – and the 

clearing price, so that a resource setting the market price by definition clears the market.  

As discussed above, this is not the case under the Capacity Repricing proposal, which 

would not award a capacity commitment to marginal resources that would be economic 

under the stage two price.  As an alternative to retiring or exiting the market, that marginal 

resource would have an incentive to offer below its cost in the first stage of the auction in 

order to secure a quantity commitment, with the expectation that a higher-cost resource 

will set the clearing price in the second stage of the auction. 

(42) For example, consider Figure 4, below.  Here, we modify the example provided by PJM, 

which assumed a single marginal unit (G), to include a more numerous “fringe” of 

marginal participants (G through J), i.e., suppliers (including demand response providers) 

who, in the absence of a subsidy program, would otherwise expect to be able to clear the 

capacity market at a price of $40, and thereby remain in or enter the market.24  All of these 

units would be disappointed by the outcome of the auction under the Capacity Repricing 

proposal, since they would have been economic at the market-clearing price of $40, but 

they were pushed out of the quantity stage by the subsidized resources.   

                                                 
24  Relative to the prior figures, we also modify slightly the demand curve and the size of the subsidized units, simply to 

make it easier to visualize the changes in the following examples. 
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Figure 4: Outcome with Numerous Marginal Participants and No Change in Bidding 

 

(43) Thus, the question faced by each of these marginal participants (G – J) is how to change 

their bids to increase their chances of being selected in the quantity stage, in order to be 

able to obtain the $40 price in stage 2.  These marginal participants have strong incentives 

to bias their offers downward, including below their costs, in an attempt to displace some 

of the other participants who would otherwise be selected in the quantity stage.  Consider, 

for example, participant G, with going-forward costs $30, i.e., well below the clearing 

price of $40, but who is not selected in the scenario above.  G has strong incentives to 

drop its offer below that of F, e.g., to something like $20, shown in Figure 5.  Even though 

that offer is below G’s going-forward costs of $30, G can thereby clear in the quantity 

stage so that it is eligible to receive the $40 that results from the pricing stage.  In this 

example, G’s lower (below-cost) offer pushes F (the more efficient unit) out of the 

quantity stack that clears the market.  This shows how the strategic incentives created by 

PJM’s 2-stage auction proposal can undermine the efficient ordering of resources in a 

supply stack, in contrast to what we generally expect in a uniform price auction. 
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Figure 5: Outcome with Reversal of Units that Clear in the Quantity Stage 

 

(44) The above example helps to illustrate the strong incentives of auction participants to 

suppress their offers, even below their costs, in order to ensure that they are selected in the 

quantity stage of PJM’s proposed auction and therefore are eligible to receive the higher 

price from the second pricing stage.  The incentives that G faces in the example above are 

faced by all of the units that are even close to the margin, even those that would otherwise 

clear in the quantity stage (with perfect foresight), like F in the example above.  Knowing 

the incentives of other participants to suppress their bids, and its own risks of being 

pushed out of the quantity-clearing supply stack, F also has an incentive to suppress its 

bid.  Consider, for example, Figure 6, in which E, F, G, and H submit offers at $15 in 

order to ensure that they clear in the quantity stage.  The 2-stage auction format 

incentivizes aggressive below-cost bidding, even for units such as E and F that otherwise 

expect to clear in the quantity stage, in order to ensure that they have the opportunity to 

receive the stage 2 capacity price.  These lower offers push the supply curve out, 

increasing the volume of capacity procured (Q*).  In a standard auction format, E, F, G, 

and H do not have such perverse incentives to reduce their bids below their costs, as it 

would simply lower the market-clearing price and cause them to incur losses.  Here, as 
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long as I and J continue to offer at $40, that is the (profitable) price that E, F, G, and H 

receive (as do all other participants that clear in stage 1, including the subsidized units).  

Figure 6: Outcome with Numerous Marginal Participants, with Output Expansion 

 

(45) Now assume that participants G – J do not have perfect foresight as to the offer of the 

resource that clears in the quantity stage, and so they lower their offers to between $27 

and $32, for example, as in Figure 7, below.  Here, their offers lower the market-clearing 

price to $32 (the price offered by participant J), but none of them clear the market in stage 

1, which continues to be cleared by participant F (whose offer is assumed to be unchanged 

relative to the initial scenario).    
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Figure 7: Outcome with Price Suppression and No Quantity Change 

 

(46) Alternatively, assume that all of the marginal participants, including producers E – J, were 

to bid very aggressively, i.e., at $15, to try to clear in the quantity stage, still expecting a 

price of $40 (and not knowing who the price-clearing unit will be), as depicted in Figure 

8.  In this scenario, participants E and F also submit an aggressively low price as well, 

since they otherwise face the risk of being “pushed out” of the quantity stage of the 

auction by lower bids from other higher-cost resources.  As a result, the stage 1 clearing 

quantity Q* is pushed out due to the large number of below-cost offers, while the market-

clearing price is reduced to $32 in stage 2.  This price suppression still benefits G relative 

to the initial scenario (when it did not clear stage 1, even though its costs were only $30), 

but it is detrimental to H, whose costs are $35.  In this scenario, I and J do not clear the 

quantity phase (assuming their offers were slightly above $15), and so their below-cost 

offers were risky, but not ultimately unprofitable. 
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Figure 8: Outcome with Price Suppression and Quantity Expansion  

 

(47) As indicated in the examples above, market outcomes under the Capacity Repricing 

proposal will depend on the pricing and informational assumptions of the various market 

participants, as well as on their respective appetite for risk.  In a standard uniform price 

auction, bidders have an incentive to base their bids on their costs, and the resulting 

market-clearing prices reveal valuable information facilitating efficient functioning of the 

market.  In contrast, marginal participants in this proposal face strong incentives to bid 

strategically, including submitting below-cost offers, based on their best guess as to likely 

price and quantity outcomes, because they can obtain significant gains from such strategic 

bidding.  Also, in practice, there are typically many different suppliers with similar costs, 

creating flat sections of the supply curve; in which case it will benefit one (or more) of 

those suppliers if they bid artificially low, as long as the clearing price is set by another 

supplier in that portion of the supply curve (or higher).  Such strategic bidding is not 

without risks, since if participants submit below-cost offers, they also expose themselves 

to significant losses from “guessing wrong” about a number of different unknown factors 

(including the strategies of other similarly-situated participants).   
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(48) This behavior detracts from market efficiency, increases price volatility, and creates a high 

risk of price suppression.  Since market participants’ offer strategies are based on 

uncertainty, limited information, and potentially mistaken expectations, this is likely to 

lead to suboptimal outcomes, i.e., instances of price suppression (as shown in Figure 7 and 

Figure 8, above), including ones in which some participants provide capacity at less than 

their going-forward costs (as in Figure 8), and others in which more cost-efficient 

participants are pushed out of the quantity-clearing phase by more aggressive bidding 

from suppliers that are the next step up in the supply stack.   

E. The Capacity Repricing proposal will incentivize price-setting 
participants on the margin to exit the market  

(49) In PJM, there are likely to be many resources in a cost range at risk of setting the price but 

not clearing under the Capacity Repricing proposal.  It is well understood that sellers in 

electric markets modify their bidding strategies according to expectations of what other 

sellers will do.25  The Capacity Repricing proposal will thus create a highly uncertain 

dynamic that may suppress clearing prices initially, but may also result in higher prices 

over the longer term, as some marginal resources exit because they are effectively 

excluded from ever clearing the market; this will then leave subsidized resources to set the 

price in the second stage at their unsubsidized cost. 

(50) Consider for example the incentives of marginal suppliers, such as participants I and J in 

the examples above.  While the offers of these participants may set the market-clearing 

price, they do not set the market-clearing quantity and thus do not earn any capacity 

market revenues.  Preparing and submitting offers is costly, both in terms of direct costs as 

well as opportunity costs.  There is no gain to such marginal participants from serving as 

“stalking horses” for other market participants (including subsidized participants) that do 

clear in the quantity stage.  Thus, it is reasonable to expect such marginal participants to 

withdraw entirely from the market, especially if they are potential new entrants.26  One 

consequence of this is that it may increase prices well above the competitive level that 

would otherwise occur, e.g., if prices are cleared by the next highest resource in the supply 

stack, such as the going-forward costs of the subsidized resources.  This scenario is shown 

                                                 
25  There is an extensive economic literature on supplier bidding incentives in electricity markets that discusses this. See 

e.g., Peter Cramton, “Competitive Bidding Behavior in Uniform-Price Auction Markets,” Proceedings of the Hawaii 
International Conference on System Sciences, January 2004, available at: ftp://www.cramton.umd.edu/papers2000-
2004/cramton-bidding-behavior-in-electricity-markets-hawaii.pdf   

26  While existing generation resources that have participated in prior auctions are subject to a must-offer requirement, 
potential new entrants are not. Existing resources can also decide to exit the wholesale markets entirely by retiring.  
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in Figure 9, below: I and J decide not to submit offers in the capacity market, and this 

causes the subsidized units to set the clearing price in stage 2, at a price of $48 instead of 

$40 (as would have occurred if I and J had continued to submit offers).   

Figure 9: Outcome with Price Elevation Due to Exit of “Stalking Horse” Participants  

 

(51) Indeed, reducing the incentives for marginal suppliers to participate in a given auction is 

what often leads to disappointing and even uncompetitive outcomes in auctions.  Despite 

PJM’s summary dismissal of the exclusion of marginal participants, it is precisely the 

bidding behavior of these marginal participants, who have a reasonable expectation of 

having their bids accepted, that drives competitive outcomes; as a result, anything that 

unduly discourages or limits their incentives to participate will have a negative impact on 

the competitiveness of the auction results.   

(52) And it is this scenario, described in Figure 9, that is the most worrisome over the long 

term for a capacity market.  One of the main objectives of a capacity market is to provide 

an incentive for new entry (the other objective being the encouragement of efficient exit, 

i.e. retirement of inefficient resources).  Thus, an appropriate auction design should 

Exit of marginal participants causes subsidized units to set prices  

“Stalking Horse” Units I and J 
Exit the Market (No Offers) 
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encourage participation by potential new entrants in PJM’s capacity market.  PJM’s 

Capacity Repricing does exactly the opposite.  At currently-prevailing prices, and 

expected prices in the near term, potential new entrants are likely to be in the position of I 

and J, thus serving – at best – as “stalking horses:” they increase clearing prices for other 

successful bidders in the quantity stage, but they never benefit from the very prices at 

which they clear the market in stage 2.  These potential new entrants thus are incentivized 

to cede their “pole position” in the pricing stage of the auction to the subsidized units, 

which will always be selected in the quantity phase – even if the capacity of the new 

entrants is far less costly than the going-forward (unsubsidized) costs of the subsidized 

units. 

(53) Furthermore, this type of capacity auction will not provide the necessary “pricing signal” 

to a potential new entrant, even when it would clear in the quantity phase.  The pricing 

signal is provided in stage 2, but that does not inform a new entrant whether it would clear 

in the quantity stage.  New entrants are thus left to guess, not only at what the price is 

likely to be in the capacity market, but at the offer that will allow their capacity to clear in 

the quantity stage, and even at the offer that allowed capacity to clear in previous auctions.  

The lack of a reliable price signal for new entry, and the substantial increase in 

uncertainty, will further discourage potential new entrants from participating in the 

auction – reducing innovation, as well as interfering with competitive price-formation.  

F. The Capacity Repricing proposal will ensure that owners of subsidized 
units submit zero-priced offers 

(54) Finally, consider also the impact of the 2-stage auction on subsidized resources.  Subsidy 

programs, such as the ZECs, provide strong incentives for a subsidized units to submit 

zero-priced offers, since any resulting reduction in wholesale market prices is offset by a 

corresponding increase in the “make-whole” ZEC payments (up to a limit, established by 

the Social Cost of Carbon).  The incentives for an owner of both subsidized and non-

subsidized units in a given market may not be so straight-forward, however, since 

increased wholesale market prices would benefit the other units in its portfolio, while the 

“make-whole” payment only applies to the subsidized units.  

(55) Under the Capacity Repricing proposal, PJM will remove any ambiguity in that owner’s 

incentives: it will always be incentivized to bid the subsidized unit as a price-taker (i.e., as 

a zero-cost capacity resource).  That way, the subsidized units are always ensured of 
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clearing the quantity auction, while there is a chance that the subsidized units may clear 

the pricing auction in stage 2 (at their going-forward costs).   

(56) This concern is far from academic: Exelon has repeatedly submitted capacity market 

offers for some of its nuclear generating units that were above the prices that cleared the 

market, even when those nuclear units were expected to remain in the market.27  

Nonetheless, by failing to clear the market with those units, market-clearing prices rose, 

benefiting Exelon’s portfolio of other units.  Under the Capacity Repricing proposal, 

Exelon has an incentive to always bid its subsidized units as price-takers, since their 

impact on market prices will always be determined by their going-forward costs – and 

they now stand to benefit from any such price increase by virtue of their acceptance in the 

quantity stage of the auction as a price-taker. 

G. The potential disruption of the wholesale markets is not a minor concern 

(57) The potential for substantial disruption of the wholesale markets is not a minor concern, 

but has far-reaching implications.  The market paradigm in PJM has successfully 

stimulated the entry of significant amounts of efficient natural gas-fired generation, and 

has supported the expansion of increasingly economic solar and wind power, as well as 

demand response, energy efficiency, and now energy storage solutions.  By undermining 

price signals and promoting further out-of-market interventions, the Capacity Repricing 

proposal would reduce the incentives for future market entry by efficient generation or 

demand-side resource providers.   

(58) By facilitating and encouraging the expansion of state subsidy programs, the Capacity 

Repricing proposal would create a cascade of pernicious effects.  It would promote a 

bifurcated supply market of competitive and subsidized resources.  The resulting capacity 

market distortions would discourage investment in competitive generation, new 

                                                 
27   In 2014, Exelon’s Quad Cities, Byron, and Oyster Creek nuclear plants did not clear the PJM capacity auction for the 

delivery period 2017/2018. Despite the fact that more than 4,000 MW of its Illinois nuclear fleet failed to clear PJM’s 
base residual auction, Exelon said its PJM capacity revenues would increase by $150 million in 2017 relative to 2016. 
See Exelon presentation at the Sanford C. Bernstein Strategic Decisions Conference on May 29, 2014, available at: 
https://www.sec.gov/Archives/edgar/data/9466/000119312514215344/d733724dex991.htm. For a more extensive 
discussion, see also DeRamus ZEC Declaration, PP. 75 – 80. More recently, in 2017, Exelon’s Quad Cities nuclear plant 
also did not clear the PJM capacity auction for the delivery period 2020/2021, even though Exelon has announced it will 
remain in operation due to the Illinois ZEC program. Exelon press release, “Exelon Announces Outcome of 2020-2021 
PJM Capacity Auction,” May 24, 2017, available at: http://www.exeloncorp.com/newsroom/pjm-auction-results-
release-2017. Exelon’s Three Mile Island nuclear plant also did not clear the 2020/2021 auction, but Exelon has 
announced that it will be shut down in 2019, absent federal or state subsidy programs such as the ZEC programs. Exelon 
press release, “Exelon to Retire Three Mile Island Generating Station in 2019,” May 30, 2017, available at: 
http://www.exeloncorp.com/newsroom/exelon-to-retire-three-mile-island-generating-station-in-2019.  
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technology, and innovative services, including demand reduction programs.  The 

ISO/RTO markets have been constructed to provide efficient price signals – specifically, 

prices that reflect the cost of energy and capacity at the margin.  In well-functioning 

markets, clearing prices indicate to market participants when, where, and what type of 

new generation (or demand management) is needed.  Clearing prices also signal when 

resources are no longer economic and should be retired.  Current market participants and 

potential entrants use forward-looking analysis of the market to evaluate opportunities, 

plan investments, transactions, retirements, etc.  The Capacity Repricing proposal would 

distort pricing in the capacity market, increase volatility, and consequently increase 

business risk, while undermining confidence in the wholesale markets. 

IV. THE CAPACITY REPRICING PROPOSAL WOULD ENCOURAGE THE 

EXPANSION OF STATE SUBSIDY PROGRAMS BY ALLOWING STATES TO EXPORT 

COSTS TO OTHER PARTIES 

(59) PJM’s Capacity Repricing proposal would not just “accommodate” states advancing their 

own resource policies, but it would actually encourage states to export the cost of 

subsidies by compelling competitive suppliers and ratepayers in other states to shoulder 

much of the burden of subsidizing preferred, in-state resources.  By effectively 

underwriting part of the cost of state subsidies, the Capacity Repricing proposal would 

encourage further expansion of subsidy programs to encompass resources in other PJM 

states, particularly as currently competitive resources are displaced from clearing the 

capacity market by subsidized resources.    

(60) There are three interrelated mechanisms by which state subsidy programs, facilitated by 

the Capacity Repricing proposal, would impose costs on other market participants and 

out-of-state ratepayers.  First, as noted above, the Capacity Repricing proposal would 

require PJM to over-procure capacity in the capacity market, given the prices that would 

result from stage 2 under the proposal.  Resources favored with subsidies from one state 

would be procured preferentially, with costs allocated to ratepayers both within and 

beyond that state, and total capacity procurement would be greater than under competitive 

conditions.  Second, competitive resources that are displaced from clearing the capacity 

market, or that must sell at lower clearing prices because of strategic bidding incentivized 

by the Capacity Repricing approach, would bear a loss in revenue that would go instead to 

subsidized resources.  Third, the direct, in-state cost of subsidy programs, such as the 
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Illinois ZEC program, are reduced depending on the market revenue achieved by the 

subsidized resources. 

(61) Over-procurement of capacity would be a necessary consequence of the Capacity 

Repricing approach.  As PJM’s CEO, Andrew Ott, acknowledges, “Capacity Repricing 

virtually guarantees that a resource obtaining state support will receive a capacity 

commitment and receive payment from PJM for its committed supply.”28  Implicit in this 

statement is that such subsidized resources would not be procured in the capacity market 

absent the subsidies.  Subsidized resources allowed to submit unrestricted offers (i.e., 

reduced by subsidies) into the quantity-determining first stage of the Capacity Repricing 

process would shift the supply curve out relative to the demand curve in stage 1, causing 

more capacity to be procured than if only competitive offers were considered.  This is the 

Q* quantity in the examples discussed in Section III.  The second, price-setting, stage of 

the process would rerun the clearing process, but with re-priced offers for subsidized 

resources, shifting the supply curve inward in stage 2.  The resulting price is intended to 

correspond to the clearing price under competitive conditions (though as discussed above, 

the change in incentives and offer behavior under the Capacity Repricing approach would 

thwart this goal).  In the basic scenario illustrated in Figure 3, above, the quantity Q* 

procured in stage 1 is consistent with a price of $35, but is greater than the quantity that 

corresponds to the price P* determined in stage 2.  The excess procurement corresponds 

approximately to the volume of subsidized resources “accommodated” in the process 

(somewhat less than the subsidized quantity, because of the slope of the demand curve).  

The result, in the basic scenario, is essentially as if the auction were held excluding the 

subsidized resources, but those subsidized resources were nonetheless paid the 

competitive clearing price by PJM, with the cost of that payment borne by load across the 

PJM footprint.  Looking at the effective result of the Capacity Repricing approach in this 

way makes clear how unjust and unreasonable, and unduly discriminatory, this mechanism 

would be. 

(62) The displacement of otherwise competitive resources by subsidized resources that the 

Capacity Repricing approach would facilitate is discussed at length above.  Yet it is 

important to emphasize that by giving preference to subsidized resources over competitive 

ones, revenue is being transferred from economic resources (which may be pushed to exit 

                                                 
28  Letter to Members, States and Stakeholders, January 16, 2018,  https://www.pjm.com/-/media/about-pjm/who-we-

are/public-disclosures/20180116-pjm-president-and-ceo-letter-regarding-capacity-market-repricing-proposal.ashx    
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the market entirely) to resources favored under one state’s policies.  It is not appropriate, 

just or reasonable, for PJM, the market administrator, to facilitate such a discriminatory 

outcome.   

(63) Finally, the over-procurement and preference for subsidized resources under the Capacity 

Repricing proposal would provide a direct benefit in reducing the net subsidy cost to 

states operating programs like the Illinois ZEC program that explicitly tie the amount of 

subsidy payments to the revenue the subsidized resources are expected to receive in the 

wholesale capacity and energy markets (or to the deficiency of these wholesale market 

revenues relative to their costs).  The Illinois ZEC program provides a clear illustration of 

how this works.  The ZEC “price” paid to uneconomic nuclear units selected to receive 

the subsidy is not fixed, but is a function of prevailing wholesale prices for capacity and 

energy.  Figure 10 summarizes the method used to determine the ZEC subsidy in Illinois.   

Figure 10:  Illinois ZEC Price Determination

 

(64) In Illinois, the ZEC value in $/MWh for energy produced by a subsidized plant is capped 

at the Social Cost of Carbon (SCC) of $16.50.29  This value is reduced by the amount that 

a “market price index” based on observed prices in capacity and energy markets exceeds a 

“baseline market price index” of $31.40/MWh.  In other words, as wholesale prices 

increase (whether for capacity or energy), the amount of the subsidy declines.  In effect, 

the ZEC payment is identical to a “contract for differences” between wholesale market 

prices and the subsidized units’ costs (or a proxy for that cost), except that it places a cap 

on that price differential equal to the SCC.30  

                                                 
29   The SCC is fixed for the first 6 years of the 10-year commitment period, increasing by $1/MWh each year in later years. 
30  The sum of the $16.50 SCC and the $31.40 “baseline price index” is $47.90/MWh, which is (not coincidentally) 

approximately equal to the break-even (levelized) costs of the uneconomic nuclear units.  As wholesale prices rise above 
the $31.40 “baseline price index,” the amount of the ZEC declines, because an uneconomic unit’s need for the subsidy 
decreases on a dollar-for-dollar basis. For a more complete discussion of the equivalence between the ZEC payment and 
a “contract for differences,” see DeRamus ZEC Declaration, PP. 40 – 45. The DOE’s proposed “resiliency” subsidy for 
uneconomic nuclear and coal plants was also constructed as a “make-whole” payment, identical to a “contract for 
differences.” See DeRamus/Cain Grid Reliability Affidavit, PP. 36 – 38. In Hughes v. Talen Energy, the Supreme Court 
concluded that the state’s “contract for differences” at issue in that proceeding was unconstitutional. 

$16.50/MWh
Amount by which 

capacity and energy 
price index exceeds

$31.40/MWh
ZEC Payment
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(65) The ZEC program is intended to keep plants in operation that would otherwise retire 

because they cannot cover their full costs through the competitive wholesale markets.  The 

ZEC price formulation essentially says that if the plants selected to receive subsidies in 

fact end up making more market revenue than expected, the subsidy will be reduced 

commensurately.  The price-setting method effectively requires selected generators to 

clear the capacity and energy markets in order to be sure of benefitting from the subsidy.  

For example, if the subsidized plant did not clear the capacity market, but the clearing 

price was high enough that it caused the market price index to exceed $31.40/MWh, the 

ZEC price would be reduced, but the generator would not receive the compensating 

market payment.  Thus, the subsidized generator has a strong incentive to offer into the 

capacity market at a low price to ensure clearing, with the result that the market-clearing 

price will generally be depressed (compared to the plant exiting the market in the absence 

of the subsidy), and competitive resources that are in reality lower-cost than the 

subsidized generator fail to clear the market.  This is the fundamental market-distorting 

problem that has driven PJM’s April 9 Filing. 

(66) The result of the ZEC pricing formula is that the cost to Illinois of the subsidy is reduced 

by the presumed revenue that the subsidized nuclear units earn in the market.  This may 

appear reasonable from Illinois’ perspective, but it presupposes that it is appropriate and 

legitimate for PJM load and competing generators to be forced to pay a resource that 

could not remain in operation without a state subsidy.  Consider the alternative, under a 

MOPR-type provision, in which the uneconomic nuclear plant is required to offer at its 

unsubsidized cost, and consequently does not clear the market.  Unless it is modified, if a 

subsidized nuclear unit fails to clear the capacity market, the current ZEC pricing formula 

may not provide sufficient support to keep it in operation (depending on the unit).31  If 

not, Illinois would then have to decide whether to let the plant retire or modify the ZEC 

pricing formula and bear the entire cost of the subsidy.  That would be an entirely 

appropriate decision to place in the state’s hands.  In contrast, the Capacity Repricing 

mechanism would enshrine the right of states to retain in-state uneconomic resources 

                                                 
31  As discussed in the DeRamus ZEC Declaration, however, detailed information on the uneconomic units’ actual break-

even levelized costs is not publicly available, so it is difficult to ascertain how big a subsidy is actually required to keep 
them in the market. Some of the available data indicate that the ZEC subsidies may be overcompensating these units 
(e.g., by $5.90/MWh for Exelon’s Illinois units). See DeRamus ZEC Declaration, PP. 96 – 98. All of this ignores the 
possibility that Exelon’s profits across all of its units may be higher if one of more of its units fail to clear the capacity 
market, since this will lead to an increase in prices for its other units that do clear the market. In other words, the amount 
of the ZEC may still be sufficient to keep a subsidized unit in operation, even if it does not clear the capacity market, as 
is currently the case with Exelon’s Quad Cities unit, discussed in fn 21, supra.  
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while offsetting the cost of subsidies through PJM’s erstwhile “competitive” capacity 

market.   

(67) Worse, even if PJM’s Capacity Pricing proposal were effective in its stated objective of 

increasing capacity prices to the level that would have prevailed in the absence of the 

subsidies, by allowing the subsidized resources to receive these higher prices, PJM’s 

proposal would give the subsidized resources a “two-fer:” a guarantee of continued 

capacity revenues (at the expense of other participants pushed out of the market); and the 

higher prices that would have prevailed if they had exited.  This latter effect would further 

reduce the costs to states of subsidy programs like the ZECs, beyond the expectations of 

the states that have already enacted such programs (or that may do so in the near future). 

(68) By reducing the net cost to a state of a resource subsidy policy, the Capacity Repricing 

proposal would incentivize an expansion of state subsidy programs.  By providing a 

means to export a portion of the cost of subsidies, the Capacity Repricing proposal would 

encourage other states to subsidize preferred (in-state) resources, exacerbating the impacts 

on the capacity market.  Competitive resources at increasing risk of being unable to clear 

the capacity market will be encouraged to seek their own state subsidies.  Just the 

potential expansion of state subsidies will magnify near-term market distortions, because 

resources that anticipate possible future subsidies will have an increased incentive to offer 

into the first stage of the capacity auction at below cost.  Possible future subsidies will 

encourage marginal resources to remain in the market and extract whatever revenue they 

can, even if the capacity-clearing price does not fully cover costs.  Such resources would 

accomplish this by bidding below cost into the first stage of the auction to ensure a 

commitment award.  If the market clears below the resource’s actual cost, the argument 

for additional subsidies would be all the stronger.     

(69) It is important to note that even if subsidized generators were restricted to offering into the 

capacity market at true, non-subsidized cost, and could not clear the market, they would 

still benefit from their continued participation in the energy market.  Thus, even with a 

MOPR-type approach in the capacity market, the ability of states to offset some of the 

cost of subsidy programs through the wholesale power markets would still exist, with 

similar distorting effects that would not be mitigated by either of the proposals under 

consideration in this docket.   
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V. A PROPERLY-STRUCTURED MOPR WOULD PROTECT THE CAPACITY 

MARKET AND WOULD NOT RESTRICT STATE POLICY PREROGATIVES  

(70) The MOPR-Ex (for extended Minimum Offer Price Rule) alternative presented in PJM’s 

April 9 Filing is an elaboration of the Commission-approved MOPR provisions in PJM’s 

current tariff.  Below we offer some observations on the potential for a MOPR-type 

approach to correct the distorting effects of state subsidized resources participating in the 

PJM capacity market.  We have not been asked to evaluate the particular implementation 

of MOPR-Ex presented by PJM, and consequently we are not endorsing PJM’s 

formulation.  In particular, we have not evaluated whether the “narrow path” PJM’s 

proposal would create for identifying subsidized resources subject to mitigation would be 

sufficient to correct market distortions.   

(71) In concept, an expanded MOPR would follow the basic framework of the existing MOPR 

under PJM’s tariff that applies only to certain types of new capacity offering to enter the 

market.  Under an expanded MOPR, subsidized resources, both new and existing, would 

be required to offer into the capacity market at competitive levels – i.e., excluding 

subsidies – before the auction is run.  Only resources that can clear the auction based on 

their competitive costs would be awarded a capacity commitment and receive capacity 

market payments.  Consequently, a MOPR would prevent the fundamentally unjust and 

unreasonable outcome in the Capacity Repricing proposal of subsidized, and otherwise 

uneconomic, resources displacing lower-cost competitive resources.  A MOPR would 

eliminate discriminatory, preferential treatment for subsidized resources in the capacity 

market. 

(72) The basic construct of a MOPR avoids the fatal auction design flaws of the Capacity 

Repricing proposal, because it would not alter the single stage auction that currently 

operates under RPM.  In maintaining the essential competitive auction function of co-

determining quantity and price, a MOPR would not provoke changes in incentives and 

offer behavior that would plague the Capacity Repricing approach.  Cleared quantities 

would be properly aligned with the clearing price, and market participants would not face 

uncertainty about whether a resource might be economic relative to the clearing price, yet 

not be awarded a commitment.  A MOPR would also leave intact the specific 

price/quantity relationships embedded in the Commission-approved VRR demand curve. 

(73) The ability of a MOPR to correct capacity market distortions from subsidized resources is 

recognized by PJM, its market monitor, and stakeholders.  PJM’s market monitor has 
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recommended an expanded MOPR as “the best means currently available to PJM to 

defend the PJM markets from the threat posed by subsidies intended to forestall retirement 

of financially distressed assets.”32  As noted above, PJM acknowledges that stakeholders 

supported the MOPR-Ex alternative in preference to the Capacity Repricing proposal by a 

substantial margin. 

(74) The primary effect of an expanded MOPR on state policy would be to prevent a state from 

leaning on the PJM capacity market, competitive generators, and out-of-state ratepayers to 

shoulder costs of subsidizing one state’s local, favored resources.  While PJM contrasts 

the “mitigative” approach of an expanded MOPR with the “accommodative” approach of 

the Capacity Repricing proposal, a MOPR would not thwart or hinder state policy, but 

would result in states bearing more of the costs of state subsidies, which is entirely 

appropriate.  By reducing the export of subsidy costs to other states, a MOPR would also 

discourage an expanding spiral of state subsidies to protect local, favored resources. 

(75) Finally, we note that neither an expanded MOPR nor the Capacity Repricing proposal 

would address the distortionary effect that state subsidy programs, such as the ZECs, have 

on regional wholesale energy markets.  As discussed previously, these distortionary effects 

on energy markets are substantial, and if similar programs are enacted in other states, 

these effects will be even more pernicious and far-reaching.33  Thus, whatever changes 

PJM makes to its capacity market mechanism is at best a palliative approach to the 

problem of such subsidies, lessening some of the symptoms, but by no means providing a 

cure for the disease. 

                                                 
32   Monitoring Analytics, “State of the Market Report for PJM 2017,” (March 8, 2018), Volume 1, page 3.  

http://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2017/2017-som-pjm-volume1.pdf   
33  For a more complete discussion of the substantial distortionary impact of such subsidy programs on wholesale electricity 

markets, see DeRamus ZEC Declaration and DeRamus/Cain Grid Reliability Affidavit. 
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