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Pursuant to the June 29, 2018 order of the Federal Energy Regulatory 

Commission (the “Commission” or “FERC”) in the above-captioned proceedings and the 

Commission’s notice of extension of time,1 the Electric Power Supply Association 

(“EPSA”)2 hereby submits its reply brief, as well as the affidavits of David W. DeRamus, 

Ph.D., and Collin Cain, M.SC. (the “DeRamus/Cain Affidavit”) (Attachment A), and Paul 

M. Sotkiewicz, Ph.D. (the “Sotkiewicz Reply Affidavit”) (Attachment B), in the paper 

                                                      
1  See Calpine Corp. v. PJM Interconnection, L.L.C., 163 FERC ¶ 61,236 at Ordering 
Para. (F) (2018) (the “June 29 Order”), reh’g pending; Calpine Corp. v. PJM Interconnection, 
L.L.C., Notice of Extension of Time, Docket Nos. EL16-49-000, et al. (August 22, 2018) 
(unreported). 
2  Launched over 20 years ago, EPSA is the national trade association representing 
leading independent power producers and marketers.  EPSA members provide reliable and 
competitively priced electricity from environmentally responsible facilities using a diverse mix of 
fuels and technologies.  Power supplied on a competitive basis collectively accounts for 
40 percent of the U.S. installed generating capacity.  EPSA seeks to bring the benefits of 
competition to all power customers.  This pleading represents the position of EPSA as an 
organization, but not necessarily the views of any particular member with respect to any issue. 



2 

hearing established by the June 29 Order.  As discussed in EPSA’s initial brief,3 the 

Commission should require PJM Interconnection, L.L.C. (“PJM”)4 to implement a “clean 

MOPR” in order to “protect PJM’s capacity market from the price suppressive effects of 

resources receiving out-of-market support,”5 and should abandon the “FRR Alternative” 

proposed in the June 29 Order, which will exacerbate, rather than mitigate, these very 

same price suppressive effects.  A “clean MOPR” is the most direct remedy for the price 

suppression problem and is a remedy that can be implemented in time for the next Base 

Residual Auction (“BRA”).  Adopting a “clean MOPR” will ensure that this and 

subsequent Reliability Pricing Model (“RPM”) auctions produce just and reasonable 

rates, as required under Section 206 of the Federal Power Act (the “FPA”).6 

I. ARGUMENT 

A review of the initial submissions in this paper hearing confirms that the proper 

course is for the Commission to go forward with its proposal to require PJM to 

implement “[a]n expanded MOPR, with few or no exceptions,”7 and, more specifically, 

what has been referred to as a “clean MOPR” and to abandon the “FRR Alternative” 

proposed in the June 29 Order8 and variants of that proposal put forth by various 

                                                      
3  Initial Brief of the Electric Power Supply Association, Docket Nos. EL16-49-000, et al. 
(filed Oct. 2, 2018) (the “EPSA Initial Brief”). 
4  Capitalized terms not otherwise defined herein have the meanings given them in the 
PJM Open Access Transmission Tariff (the “PJM Tariff”). 
5  June 29 Order, 163 FERC ¶ 61,236 at P 158. 
6  16 U.S.C. § 824e (2012). 
7  June 29 Order, 163 FERC ¶ 61,236 at P 158. 
8  Id. at P 160. 
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parties, including (but not limited to) PJM’s Resource Carve Out (“RCO”) approach.9  As 

acknowledged by PJM and others advocating such an approach, the FRR Alternative 

will negate the remedial benefits of an expanded MOPR and thus perpetuate the price 

suppression problem that the Commission properly found to be unjust and 

unreasonable in the June 29 Order.  Adopting such a replacement rate would be 

irrational and unacceptable as a policy matter and unlawful as a statutory and 

constitutional matter.   

EPSA discusses the serious problems with the FRR Alternative underscored by 

RCO, as well as the dangers of various other proposals to punch holes in the expanded 

MOPR, below.  EPSA also separately responds to (1) the “competitive carve-out” 

approach proposed in the initial comments of the Maryland Public Service Commission 

(the “Maryland PSC”),10 (2) the initial brief of the Independent Market Monitor for PJM 

(the “IMM”),11 and (3) baseless suggestions by certain parties that the Commission 

should give up on the RPM construct altogether. 

At the outset, much as EPSA and the Commission might wish for broad 

stakeholder consensus behind an approach that would both mitigate the effects of 

subsidized resources and accommodate such resources, no such consensus exists.  

Importantly, notwithstanding claims by certain groups to represent “broadly divergent 

                                                      
9  See generally Initial Submission of PJM Interconnection, L.L.C., Docket Nos. EL16-49-
000, et al. (filed Oct. 2, 2018) (the “PJM Brief”). 
10  See Initial Comments of the Maryland Public Service Commission, Docket Nos. EL16-
49-000, et al. (filed Oct. 2, 2018) (the “Maryland PSC Comments”). 
11  See Brief of the Independent Market Monitor for PJM, Docket Nos. EL16-49-000, et al. 
(filed Oct. 2, 2018) (the “IMM Brief”). 
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interests,”12 these groups do not speak for the public utilities that depend on the PJM-

administered markets for their revenues and that have a statutory and constitutional 

right to “the opportunity to recover [their] costs” in those markets,13 a right denied them 

when prices in those markets are artificially suppressed by below-cost offers from 

subsidized resources.  Rather, these groups are unified by their shared economic 

interest in preventing effective mitigation of the price suppression found to be unjust and 

unreasonable in the June 29 Order.14  As the Commission has recognized, this sort of 

stakeholder unity “may simply indicate financial interests”15 having nothing to do with 

market efficiency concerns.16  In any event, the Commission has an “independent duty 

to ensure that jurisdictional rates are just and reasonable,”17 and no amount of 

                                                      
12  Joint Brief of Consumer Advocates, NGOs, and Industry Stakeholders at 1, Docket 
Nos. EL16-49-000, et al. (filed Oct. 2, 2018) (the “Joint Stakeholders Brief”). 
13  Bridgeport Energy, LLC, 113 FERC ¶ 61,311 at P 29 (2005) (emphasis in original), on 
reh’g, 114 FERC ¶ 61,265 (2006).  See also, e.g., FPC v. Hope Natural Gas Co., 320 U.S. 591, 
603 (1944); Price Formation in Energy and Ancillary Servs. Mkts. Operated by Reg’l 
Transmission Orgs. & Indep. Sys. Operators, 153 FERC ¶ 61,221 at P 2 (2015); Midwest Indep. 
Transmission Sys. Operator, Inc., 102 FERC ¶ 61,196 at P 49, on reh’g, 103 FERC ¶ 61,210 
(2003). 
14 In this regard, EPSA notes that the “generation companies” subscribing to the positions 
attached to the Joint Stakeholders Brief, Joint Stakeholders Brief at 1, are all entities that 
currently receive or are seeking subsidies for their nuclear-powered resources.  It is thus hardly 
surprising that they would find agreement with the other parties to that brief on “certain basic 
principles,” id. at 2, centered around undermining the effectiveness of an expanded MOPR. 
15  ISO New England Inc., 131 FERC ¶ 61,065 at P 36, on reh’g, 132 FERC ¶ 61,122 
(2010). 
16  See New York Indep. Sys. Operator, Inc., 136 FERC ¶ 61,165 at P 65 (2011) (agreeing 
that “individual market participants may be driven by considerations narrowly focused on their 
own economic interests in a way that will not align with the efficiency implications” of a proposed 
market rule change). 
17  Arkansas Power & Light Co., 59 FERC ¶ 61,417 at 62,540 (1992) (“Arkansas P&L”) 
(citations omitted). 
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stakeholder support allows it to shirk that duty.18  And no amount of stakeholder support 

can justify replacement rates that would simply perpetuate the existing unjust and 

unreasonable price suppression identified in the June 29 Order. 

A. The Commission Should Abandon The FRR Alternative And, If It 
Does Not Abandon That Proposal Altogether, Must Take Additional 
Steps To Protect The RPM Market 

1. The Commission Should Abandon The FRR Alternative And 
Reject RCO And Other FRR Alternative Variants 

PJM’s RCO proposal perfectly illustrates how and why adoption of the FRR 

Alternative replacement rate will negate the remedial benefits of an expanded MOPR.  

To be clear, while the particulars of the RCO mechanism underscore the flaws in the 

FRR Alternative, these flaws are inherent in the FRR Alternative.  As Dr. DeRamus and 

Mr. Cain observe, any of the different “flavors” of the FRR Alternative “will enshrine price 

suppression rather than correct it.”19  As a result, none of the other variants on the FRR 

Alternative set forth in parties’ initial submissions are materially better than the 

                                                      
18 See, e.g., California Indep. Sys. Operator Corp., 120 FERC ¶ 61,192 at n.31 (2007) 
(“The stakeholders have approved this filing, but we nevertheless must independently assess its 
merits and find the proposal just and reasonable.”); Midwest Indep. Transmission Sys. Operator, 
Inc., 114 FERC ¶ 61,117 at P 25 (“[A] stakeholder vote by itself is not a sufficient basis for 
finding a rate just and reasonable.” (footnote omitted)), on reh’g, 115 FERC ¶ 61,162 (2006); 
PJM Interconnection, L.L.C., 104 FERC ¶ 61,309 at P 19 (2003) (“While we recognize that the 
[regional transmission organizations] and [independent system operators] have approved these 
filings through their stakeholder processes and will give such approval due deference, we 
nevertheless must address each filing on its merits and be able to find the proposal just and 
reasonable.”), on reh’g, 109 FERC ¶ 61,286 (2004); PJM Interconnection, L.L.C., 103 FERC 
¶ 61,167 at P 31 (2003) (“[E]ven if the Commission’s determination were at odds with the 
stakeholder process, we find that the stakeholder process cannot impede the larger goal of 
ensuring non-discriminatory terms and conditions . . . .”).  Cf. ISO New England Inc., 162 FERC 
¶ 61,205 at P 119 (2018) (the “CASPR Order”) (stating that “lack of stakeholder support does 
not alone render a section 205 filing unjust and unreasonable” (citation omitted)). 
19  DeRamus/Cain Affidavit, ¶ 7. 
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Commission’s proposal, and all would have the same effect of negating the remedial 

benefits of an expanded MOPR.20 

Under RCO, PJM would “deem that sellers are offering [RCO] resources at a 

price of zero dollars” into the RPM auction.21  That being the case, it is a massive 

understatement for PJM to say that its RCO proposal “will not fully protect capacity 

clearing prices from the effects of awarding capacity commitments to uneconomic 

resources.”22  In point of fact, RCO will not protect the market at all and will prevent an 

expanded MOPR from protecting the market.  PJM’s own witness, Hung-po Chao, 

Ph.D., concedes as much and also makes clear that the same would be true if the 

resources and load were supposedly removed from the market as contemplated by the 

June 29 Order’s description of the Alternative FRR,23 stating: 

[T]he economic effects of the RCO generally should be 
expected to be the same as those that would result from the 
subsidized resource submitting an offer at zero price.  If a 
subsidized (state-sponsored) resource is allowed to satisfy a 
fixed quantity of demand carved out of the capacity auction, 
it would have the same economic effects (price suppression 
and resource substitution) on the capacity market as a zero-
price offer in the capacity market.24 

In other words, as Dr. DeRamus and Mr. Cain confirm, the economic effects of price-

taker offers under RCO are the same as no mitigation at all, and genuinely carving out 

                                                      
20  See id., ¶¶ 6-7, 17-29, 37-40. 
21  PJM Brief at 57 (citation omitted). 
22  Id. at 64. 
23  See June 29 Order, 163 FERC ¶ 61,236 at P 160. 
24  PJM Brief, Attachment C, Affidavit of Hung-po Chao, Ph.D. on Behalf of PJM 
Interconnection, L.L.C., ¶ 9 (the “Chao Affidavit”). 
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the resources and load, as contemplated by the June 29 Order, would have the same 

economic effects.25 

Because the economic effect of RCO or any other version of the FRR Alternative 

will be the same as no mitigation at all, even a “clean MOPR” will only protect the 

market to the extent that the FRR Alternative “exemption” does not apply.  PJM asserts 

that, together, the expanded MOPR and the RCO will provide “sufficient protection,”26 

but provides no evidence, much less substantial evidence, for this assertion.  Notably, 

PJM has not even attempted to quantify the price suppression that would actually be 

eliminated by the combination of its expanded MOPR and RCO or to explain why the 

price suppression that will remain is just and reasonable.  Having found the level of 

price suppression allowed by the current rules to be unjust and unreasonable,27 the 

Commission requires substantially more than PJM’s “say-so” before it can find the level 

of price suppression preserved under the RCO to be just and reasonable,28 and it 

                                                      
25  See DeRamus/Cain Affidavit, ¶ 9 (stating that the “RCO proposal is a faithful attempt at 
filling in the details of the FRR Alternative” and that the “specifics of the PJM proposal make 
clear that price suppression would be preserved”).  See also Initial Brief of the PJM Power 
Providers Group, Revised Attachment, Affidavit of Roy J. Shanker, Ph.D., ¶ 28, Docket 
Nos. EL16-49-000, et al. (filed Oct. 4, 2018) (the “Shanker Affidavit”) (“[T]here is no distinction 
between the unit specific FRR proposal of removing both subsidized generation and 
comparable load versus simply the full inclusion of unmitigated, subsidized supply offering in at 
zero.  In both cases, the result is the same, and the level of price suppression is identical.”); 
Initial Brief of NRG Power Marketing LLC, Attachment, Affidavit of Robert B. Stoddard on Behalf 
of NRG Power Marketing LLC, ¶ 18, Docket Nos. EL16-49-000, et al. (filed Oct. 2, 2018) 
(“Stoddard Affidavit”) (“As proposed, the FRR Alternative functionally destroys MOPR in its 
entirety.”). 
26  PJM Brief at 64 (emphasis in original). 
27  See June 29 Order, 163 FERC ¶ 61,236 at P 156. 
28  See, e.g., Midcontinent Indep. Sys. Operator, Inc., 148 FERC ¶ 61,071 at P 61 (2014) 
(rejecting proposal where “no studies or other evidence in the record that support” it were 
provided), on reh’g, Pub. Serv. Comm’n of Wis. v. Midcontinent Indep. Sys. Operator, Inc., 150 
FERC ¶ 61,104 (2015); Southwest Power Pool, Inc., 147 FERC ¶ 61,201 at P 141 (2014) 
(declining to order tariff revisions where the proponent had “not provided adequate evidence to 
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certainly cannot, as some parties suggest, shift “the burden for articulating a rationale 

for why [the resulting] prices are too low” onto EPSA and others opposed to the FRR 

Alternative.29  The Commission bears the burden in this case of fixing a just and 

reasonable replacement rate,30 and doing so demands a showing that any residual price 

suppression allowed by any replacement rate is just and reasonable.  In other words, 

the Commission must demonstrate that it has eliminated enough price suppression to 

render the PJM Tariff just and reasonable. 

Other supporters of the FRR Alternative similarly concede that this mechanism 

will negate the effect of an expanded MOPR; indeed, in many cases, that is precisely 

why they support it.  The Joint Stakeholders, for example, tout the fact that their “FRR-

RS” version of the FRR Alternative “would largely offset the potential impact of an 

expanded MOPR and lead RPM clearing prices closer to recent results.”31  Preserving 

the status quo is no virtue, however, when the status quo has been found to be unjust 

and unreasonable because of “the price suppressive impact of resources receiving out-
                                                                                                                                                                           
support [its] assertion”), on reh’g, 152 FERC ¶ 61,235 (2015); ISO New England Inc., 118 FERC 
¶ 61,224 at P 11 (2007) (finding that “find that the Applicants have not provided the Commission 
with adequate information to determine that the proposed tariff revision is just and reasonable 
and not unduly discriminatory or preferential”); New York Indep. Sys. Operator, Inc., 111 FERC 
¶ 61,117 at P 85 (cautioning the New York Independent System Operator, Inc. (“NYISO”) 
against proposals supported only by “a flat conclusory statement that each conclusion was 
reached based on NYISO’s best judgment and was fully debated in the stakeholder process” 
and reminding it that “[t]he Commission must rely on evidence in the record to approve the 
applicant’s proposals and may not merely rubber stamp NYISO’s findings”), on reh’g, 112 FERC 
¶ 61,283 (2005). 
29  Comments of Clean Energy and Consumer Advocates at 17, Docket Nos. EL16-49-000, 
et al. (filed Oct. 2, 2018) (“Clean Energy & Consumer Advocates Brief”). 
30  See FirstEnergy Serv. Co. v. FERC, 758 F.3d 346, 353 (D.C. Cir. 2014); Maryland Pub. 
Serv. Comm’n v. FERC, 632 F.3d 1283, 1285 n.1 (D.C. Cir. 2001); Tennessee Gas Pipeline Co. 
v. FERC, 860 F.2d 446, 454 (D.C. Cir. 1988). 
31  Clean Energy & Consumer Advocates Brief, Attachment A, A Proposal for the Resource-
Specific Fixed Resource Requirement that Accommodates State Public Policy Goals, Preserves 
the Capacity Market, and Protects Consumer Interests at 9.   



9 

of-market support.”32  Having found it “necessary to address” that “price suppressive 

impact,”33 the Commission must actually address that impact and cannot adopt an FRR 

Alternative that effectively cancels out the remedial effects of an expanded MOPR. 

The particulars of PJM’s version of the FRR Alternative illustrate how a 

dangerous misconception about the current Fixed Resource Requirement (the “FRR”) 

underlies and distorts thinking about the FRR Alternative in much the same way this 

mechanism would allow out-of-market subsidies to continue distorting the RPM market.  

This misconception, which Dr. Sotkiewicz discussed in detail in his initial affidavit, is 

that, under the FRR or the FRR Alternative, “both supply resources and demand are 

simply removed from the [capacity] market.”34  The June 29 Order describes the current 

FRR and the FRR Alternative in precisely these terms,35 and PJM likewise claims that, 

under RCO, “subsidized resources and load are excluded from the market . . . .”36  But 

as Dr. Sotkiewicz explained, “[t]his idea is a myth”37 that “gives the illusion of protecting 

the market but does nothing of the kind.”38  While the current FRR has conditions that 

                                                      
32  June 29 Order, 163 FERC ¶ 61,236 at P 5. 
33  Id. 
34  See EPSA Initial Brief, Attachment A, Affidavit of Paul M. Sotkiewicz, Ph.D., ¶¶ 8-12, 68-
79, 89-92 (the “Sotkiewicz Initial Affidavit”). 
35  See, e.g., June 29 Order, 163 FERC ¶ 61,236 at P 160 (describing the FRR Alternative 
as “allow[ing], on a resource-specific basis, resources receiving out-of-market support to choose 
to be removed from the PJM capacity market, along with a commensurate amount of load”); id. 
at P 161 (stating that the FRR Alternative creates a “bifurcated capacity market” where 
“resources receiving out-of-market support and a commensurate amount of load would be 
outside of the PJM capacity market”). 
36  PJM Brief at 3. 
37  Sotkiewicz Initial Affidavit, ¶ 8. 
38  Id., ¶ 12. 
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mitigate the harm to the market and ensure that load “pay[s] for the consequences of 

their FRR election,”39 the FRR Alternative, by its nature, lacks such protections.40 

In truth, as Dr. Sotkiewicz explained in his initial affidavit, both the FRR and the 

FRR Alternative leave load in the capacity market and pull uneconomic generation back 

into the capacity market.41  Demand for resource adequacy is determined for the entire 

PJM footprint, and FRR mechanisms merely allow for some part of the resource 

adequacy need to be satisfied with specific resources.42  Similarly, the uneconomic 

resources typically used to serve FRR load cannot be removed from the market for the 

simple reason that one “cannot remove supply from the market when it was not in the 

market.”43  The mechanics of PJM’s RCO variant leave no room for anyone but the most 

committed fantasist to maintain otherwise: 

 PJM would “deem that sellers are offering [RCO] resources at a price of 
zero dollars”;44 

 The allegedly “carved out” resources will “still obtain capacity 
commitments”45 and be “counted toward meeting the region-wide reliability 
requirement”;46 

  

                                                      
39  Id., ¶ 67.   
40  It is precisely for this reason that, while EPSA strongly opposes the FRR Alternative, it is 
not proposing to eliminate the current FRR and recognizes that the current FRR provides an 
option for states wishing to opt out of the RPM construct. 
41  See Sotkiewicz Initial Affidavit, ¶¶ 9-11, 70-71. 
42  See id., ¶ 9. 
43  See id., ¶ 11. 
44  PJM Brief at 57 (citation omitted). 
45  Id. 
46  Id., Attachment B, Affidavit of Adam J. Keech on Behalf of PJM Interconnection, L.L.C., 
¶ 10 (the “Keech Affidavit”). 
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 PJM will “include resources and load that have elected the Resource 
Carve-Out option . . . in the auction clearing process”;47 and 

 RCO resources “will be used by PJM to serve all PJM load and the carved 
out load will be served by the most economic set of resources in 
PJM . . . .”48 

Adam Keech, PJM’s Executive Director for Market Operations, states that PJM’s 

approach is “consistent with the physical reality of system operations” and that “[m]odels 

that remove the Carved Out Resource and subsidizing load . . . suggest a physical 

relationship between the two that is inconsistent with system operations.”49  

Nonetheless, PJM would have the Commission pretend that “subsidized resources and 

load are excluded from the market . . . .”50  While the willing suspension of disbelief 

plays a useful role when reading poetry, it can lawfully have no role in ratemaking under 

the FPA or agency decision-making under the Administrative Procedures Act.51 

The danger of the myth that FRR constructs remove resources and load from the 

capacity market is evident in PJM’s assertion that, under RCO, “the offers and demand 

curve that form price in the residual market are themselves competitive.”52  This 

assertion is simply incorrect, both as to RCO and as to the FRR Alternative more 

broadly, in at least two critical respects.  First, there is no separate “residual market,”53 

because, as discussed above, the generation and load never leave the capacity market 
                                                      
47  Keech Affidavit, ¶ 6. 
48  Id. 
49  Id., ¶ 7. 
50  PJM Brief at 3. 
51  See, e.g., New England Power Generators Ass’n, Inc. v. FERC, 881 F.3d 202, 212 (D.C. 
Cir. 2018) (emphasizing that “FERC’s complex mandate doesn’t relieve it of the requirements of 
reasoned decisionmaking” (citation omitted)). 
52  PJM Brief at 3. 
53  Id.  
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under either RCO or the FRR Alternative.  Second, the prices in the RPM market will not 

be competitive, as they will not reflect the marginal cost of the highest cost resource 

taking on a capacity commitment.  As PJM’s own expert witness admits, the purported 

carve-out of a given resource will “have the same economic effects (price suppression 

and resource substitution) on the capacity market as a zero-price offer in the capacity 

market.”54  The result will be the perpetuation of a status quo that, as the Commission 

has already held, fails to “harness competitive market forces and produce just and 

reasonable rates.”55  The resource substitution effect is also flatly inconsistent with the 

Commission’s rejection in the June 29 Order of “the premise that resources receiving 

out-of-market support should obtain a capacity commitment at the expense of 

[economic] resources . . . .”56 

2. If The Commission Moves Forward With The FRR Alternative, 
It Must Take Additional Steps To Protect The RPM Market 

As discussed above, the FRR Alternative will negate the remedial effects of an 

expanded MOPR.  The logical and rational (as well as just and reasonable) response 

would be to abandon the FRR Alternative and to require that PJM adopt only an 

expanded MOPR, which will address the unlawfulness identified in the June 29 Order 

by “protect[ing] PJM’s capacity market from the price suppressive effects of resources 

receiving out-of-market support by ensuring that such resources are not able to offer 

below a competitive price.”57   

                                                      
54  Chao Affidavit, ¶ 9. 
55  June 29 Order, 163 FERC ¶ 61,236 at P 156. 
56  Id. at P 66. 
57  Id. at P 158. 
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If the Commission nonetheless presses forward with the FRR Alternative, it 

should not do so without also requiring the “Extended RCO” mechanism described in 

PJM’s brief and the Chao Affidavit, which will counteract some, but not all, of the FRR 

Alternative’s price suppressive effects.  The Commission must also ensure that FRR 

Alternative/RCO transactions are subject to transaction-specific review under 

Section 205 of the FPA,58 at least where those transactions involve affiliates. 

(a) The Commission Should Not Adopt The FRR Alternative 
Without Also Adopting The Extended RCO 

PJM “offers for consideration” the Extended RCO, which “takes the RCO 

alternative and adds an explicit mechanism, not unlike PJM’s Capacity Repricing, to 

restore the residual market clearing price closer to the economically correct outcome.”59  

Of course, the only reason it is necessary to make this further adjustment to “get closer 

to the economically correct outcome”60 is because RCO and other versions of the FRR 

Alternative move the clearing prices away from that outcome, and leave in place the 

existing price suppression that the Commission properly found to be unjust and 

unreasonable in the June 29 Order.61  If one assumes that the Commission will take that 

unwise, unjust and unreasonable step, it is vital that the Commission take the further 

step of mitigating the unjust and unreasonable price-suppressive effects of the FRR 

Alternative through the Extended RCO or some similar mechanism. 

                                                      
58  16 U.S.C. § 824d (2012). 
59  PJM Brief at 10. 
60  Id. 
61  See June 29 Order, 163 FERC ¶ 61,236 at PP 155-56. 
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The Extended RCO would provide for a two-stage BRA, under which (1) capacity 

commitments are assigned in the first stage “based on competitive offers from non-RCO 

resources and (deemed) zero-price offers from [RCO] resources,”62 and (2) the price for 

the non-RCO resources is determined in a second stage after PJM “remove[s] from the 

supply stack all resources that elected the RCO option . . . .”63  Economic resources 

“crowded out” in the first stage would be paid the difference between their offer price 

and the second-stage clearing price.64  Dr. Chao states that the Extended RCO thus 

“should reasonably address the risk” of price suppression under RCO and the “resource 

substitution effect due to commitment of the uneconomic [RCO] resources . . . crowding 

out the infra-marginal offers of economic resources.”65  

PJM concedes that this additional element of Extended RCO is necessary, 

because RCO alone does not mitigate conventional buyer-side market power.66  PJM 

states: 

[R]estoring competitive pricing removes (or at least blunts) 
the incentives of large market buyers (or subsidizing states) 
to use uncompetitive resources to reduce clearing prices for 
their auction purchases below competitive levels. This 
concern is not speculative.  States have approved resource 
subsidies knowing of the price suppressive impacts of such 
subsidies and may have even considered the “savings” that 
result from keeping prices artificially low as an offset to 
paying the subsidies for the resource.  For example, 
testimony offered to the New Jersey assembly claimed that 

                                                      
62  PJM Brief at 66. 
63  Id. 
64  See id. at 71. 
65  Chao Affidavit, ¶ 11. 
66  The MOPR has always been concerned with “deterring the exercise of buyer-side 
market power,” even as its role has “expanded to address the capacity market impacts of out-of-
market state revenues.”  June 29 Order, 163 FERC ¶ 61,236 at P 5 (footnotes omitted). 
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forestalling threatened retirements of the 3,360 MW Salem 
and Hope Creek nuclear plants would cost about 
$300 million in subsidy, but “save” New Jersey $400 million 
in wholesale power expenditure.67 

Accordingly, without the additional pricing element, RCO would create a loophole 

allowing buyers to exercise buyer-side market power, which, as the Commission has 

consistently held, will prevent a capacity market from producing just and reasonable 

prices.68 

Dr. DeRamus and Mr. Cain agree with Dr. Chao that the Extended RCO would 

address some, but not all, of the price suppression caused by RCO and other FRR 

Alternative schemes and would provide some relief to owners of economic resources 

crowded out by the RCO.69  To be clear, the Extended RCO is not an optimal market 

design choice and is a choice that would be unnecessary but for an affirmatively bad 

market design choice, the FRR Alternative.  As Dr. DeRamus and Mr. Cain put it, the 

Extended RCO proposal is essentially “a re-correction on top of the mitigation-reversing 

effects of the [RCO],” and “is not a necessary result,” when a “properly-formulated 

MOPR would provide the necessary correction of market distortions, without the 

complexities of carve-outs.”70  While “less than ideal,”71 Extended RCO would be 

                                                      
67  PJM Brief at 68-69 (footnotes omitted). 
68  See, e.g., PJM Interconnection, L.L.C., 128 FERC ¶ 61,157, at P 90 (2009) (“A capacity 
market will not be able to produce the needed investment to serve load and reliability if a subset 
of suppliers is allowed to bid non-competitively to suppress market clearing prices.”); New York 
Indep. Sys. Operator, Inc., 122 FERC ¶ 61,211 at P 103 (“While a strategy of investing in 
uneconomic entry and offering it into the capacity market at a low or zero price may seem to be 
good for customers in the short-run, it can inhibit new entry, and thereby raise price and harm 
reliability, in the long-run.”), on reh’g, 124 FERC ¶ 61,301 (2008). 
69  See DeRamus/Cain Affidavit, ¶¶ 10, 30-36. 
70  Id., ¶ 30. 
71  Id., ¶ 10. 
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significantly better than RCO or any other version of the FRR Alternative on a stand-

alone basis.72  Accordingly, to the extent that the Commission is going to adopt RCO or 

some other version of the FRR Alternative, the Commission must adopt the Extended 

RCO or some other means of addressing the price suppression problem. 

(b) FRR Alternative Transactions, At Least Those Involving 
Affiliates, Must Be Subject To Transaction-Specific 
Review Under Section 205 Of The FPA 

PJM correctly observes that “the transaction by which the RCO resource charges 

load to recoup its capacity value is a wholesale transaction, jurisdictional under the 

FPA,” and that the Commission, therefore, is “bound to ensure that this rate is just and 

reasonable and not unduly discriminatory or preferential as required by the FPA.”73  The 

Commission’s jurisdiction in this area is exclusive and non-delegable.74  That a given 

                                                      
72  See id. (“[W]hile it cannot solve the fundamental deficiencies of RCO, [Extended RCO] 
would be far preferable to the base RCO proposal alone.”). 
73  PJM Brief at 59. 
74  See, e.g., FERC v. Elec. Power Supply Ass’n, 136 S.Ct. 760, 780 (2016) (“The FPA 
‘leaves no room either for direct state regulation of the prices of interstate wholesales’ or for 
regulation that ‘would indirectly achieve the same result.’”  (quoting Northern Natural Gas Co. v. 
State Corp. Comm'n of Kan., 372 U.S. 84, 91 (1963))); Nantahala Power & Light Co. v. 
Thornburg, 476 U.S. 953, 966 (1986) (“Once FERC sets such a rate, a State may not conclude 
in setting retail rates that the FERC-approved wholesale rates are unreasonable.”); FPC v. 
Southern Cal. Edison Co., 376 U.S. 205, 215 (1964) (holding that the FPA left “no power in the 
states to regulate . . . sales for resale in interstate commerce”); Louisiana Pub. Serv. Comm’n v. 
FERC, 184 F.3d 892, 897 (1999) (stating that the Commission “alone has jurisdiction to regulate 
wholesale transactions”); R.E. Ginna Nuclear Power Plant, LLC, 154 FERC ¶ 61,157 at PP 30-
31 (2016) (requiring modification of a settlement provision to make clear that a State 
commission’s review of a reliability support services agreement will be “limited to [the 
agreement] that are within [the State commission]’s jurisdiction” in order to prevent any intrusion 
on the Commission’s exclusive jurisdiction over “the wholesale rate and the terms and 
conditions of service related thereto”); Midwest Indep. Transmission Sys. Operator, Inc., 111 
FERC ¶ 61,448 at P 41 (rejecting the notion that “state commissions can serve as co-regulators 
with regard to wholesale energy markets” and emphasizing that “[t]he Commission is the 
agency charged by statute with regulating public utility sales for resale in interstate commerce”), 
on reh’g, 113 FERC ¶ 61,081 (2005); Reporting Requirement for Changes in Status for Pub. 
Utils. with Market-Based Rate Authority, Order No. 652 FERC Stats. & Regs. ¶ 31,175 at P 36 
(“The Commission has an independent statutory duty to ensure that rates are just and 
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state may approve the rates for a particular RCO/FRR Alternative transaction does not 

relieve the Commission of its “independent statutory duty” to ensure that the rates, 

terms and conditions of the transaction are just and reasonable and not unduly 

discriminatory.75   

Exactly how the Commission could find the rates, terms and conditions of many 

RCO/FRR Alternative transactions, whose prices are likely to be significantly higher 

than cost or market prices, to be just and reasonable and not unduly discriminatory, as 

required by Section 205 of the FPA, particularly when affiliates are involved, is unclear.  

What is clear, however, is that, as a general matter, the Commission will not be able to 

rely on the operation of the PJM market rules or blanket grants of market-based rate 

authorization to establish that the rates, terms and conditions of these transactions are 

just and reasonable and not unduly discriminatory or preferential and will, instead, have 

to review specific transactions under Section 205 of the FPA. 

Not surprisingly, supporters of the FRR Alternative would prefer that the 

Commission simply wave these transactions through the gate without transaction-

specific review under FPA Section 205.  For example, the so-called “Joint Stakeholders” 

argue that sales from an FRR Alternative resource “with FERC market-based rate 

authority to an affiliated [load-serving entity] with captive customers, if undertaken 

pursuant to a state-sponsored clean capacity procurement, should not be subject to the 

                                                                                                                                                                           
reasonable, and we cannot delegate this responsibility . . . .”), on reh’g, 111 FERC ¶ 61,413 
(2005).  See also PJM Brief at 59-60. 
75  See Arkansas P&L, 59 FERC ¶ 61,417 at 62,540. 
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Section 205 filing requirement under the seller’s market-based rate tariff.”76  

Emphasizing that “[t]his issue is important because a large share of the clean energy 

generation in PJM is owned by affiliated entities,” the Joint Stakeholders opine that 

“[w]aiver of the affiliate restrictions would recognize and respect states’ jurisdiction over 

environmental attributes and resource procurement and planning, and their strong 

policy interest in procuring capacity from non-emitting resources.”77  EPSA agrees that 

“[t]his issue is important,”78 but strongly disagrees that the Commission can or should 

abdicate its responsibilities under FPA Section 205 as they suggest.  The courts have 

made clear that the Commission “may not brandish a state’s prior approval of . . . rates 

as if it were independently sufficient to satisfy the Commission’s own regulatory 

obligations.”79  Moreover, the fact that many of these transactions will involve affiliates 

makes it more, not less, critical that the Commission carefully scrutinize their rates, 

terms and conditions. 

At the outset, the Joint Stakeholders’ argument begs the question of whether 

even non-affiliate transactions implementing the FRR Alternative can properly be 

allowed to occur pursuant to the sellers’ market-based rate tariffs.  From the buyer side 

of the equation, these transactions would not be voluntary but would be, as Exelon 

Corporation (“Exelon”) puts it, “state-directed”80 purchases from state-anointed sellers.  

And, as the Illinois Attorney General notes, the rates for these transactions will “be set 

                                                      
76  See Joint Stakeholders Brief at 11-12,.  See also Initial Brief of Exelon Corporation at 
25-28, Docket Nos. EL16-49-000, et al. (filed Oct. 2, 2018) (the “Exelon Brief”) 
77  Joint Stakeholders Brief at 12 (citation omitted). 
78  Id. 
79  Missouri Pub. Serv. Comm'n v. FERC, 337 F.3d 1066, 1077 (D.C. Cir. 2003). 
80  Exelon Brief at 27. 
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outside the control of PJM, and the competitive constraints that are part of the BRA will 

be lost.”81  These transactions would essentially be puts, similar to those by qualifying 

facilities (“QFs”) pursuant to the mandatory purchase provisions of the Public Utility 

Regulatory Policies Act of 1978 (“PURPA”).  In the PURPA context, the Commission has 

found that such contracts do not qualify for market-based rate treatment where the 

seller was never a QF, stating: 

[B]ecause the power sale contract at issue is one that [the 
buyer] executed under the mandatory purchase 
requirements of PURPA, no aspect of the contract 
reasonably can be considered the product of market 
forces . . . .  [T]he Commission approves market-based rates 
without reviewing the seller’[s] costs because the 
Commission can rely on the seller’s lack of market power 
and the existence of market forces to determine a just and 
reasonable rate.  There were no market forces at work 
here.82 

It is hard to see how the foregoing would be any less true of the RCO/FRR Alternative 

transactions. 

Even assuming that non-affiliate RCO/FRR Alternative transactions would be 

authorized under sellers’ market-based rate tariffs, there would be no justification for a 

general rule allowing RCO/FRR Alternative transactions between affiliates to occur 

under those tariffs.  The Commission’s regulations prohibit any “wholesale sale of 

electric energy or capacity . . . between a franchised public utility with captive customers 

and a market-regulated power sales affiliate without first receiving Commission 

                                                      
81  Initial Brief of the People of the State of Illinois at 14, Docket Nos. EL16-49-000, et al. 
(filed Oct. 2, 2018) (the “Illinois AG Brief”). 
82  Medina Power Co., 71 FERC ¶ 61,264 at 62,055 (“Medina Power”), on reh’g, 72 FERC 
¶ 61,224 (1995). 
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authorization for the transaction under section 205 of the Federal Power Act.”83  The 

Commission adopted this prohibition in recognition of the risk of self-dealing and other 

affiliate abuse that arises when a franchised utility transacts with its affiliates.  In so 

doing, the Commission held that “it is essential that ratepayers be protected and that 

transactions be above suspicion in order to ensure that the market is not distorted.”84  

To be sure, the Commission has waived the affiliate power sales restriction for 

many PJM utilities on the theory that these utilities no longer have captive customers as 

a result of retail choice.85  At the same time, however, the Commission has rescinded 

such waivers where the costs of the affiliate transaction are to be recovered through 

non-bypassable charges, because even if it remains “true that [the utility’s] ratepayers 

will continue to have a statutory right to choose one retail supply over another, . . . [they] 

are nonetheless captive in that they have no choice as to payment of the non-

bypassable generation-related charges” associated with the affiliate transaction.86  The 

Commission has recognized that such transactions “present the ‘the potential for the 

inappropriate transfer of benefits from [captive] customers to the shareholders of the 

franchised public utility’ and, thus, could undermine the goal of the Commission’s 

                                                      
83  18 C.F.R. § 35.39(b) (2018). 
84  Boston Edison Co. Re:  Edgar Elec. Energy Co., 55 FERC ¶ 61,382 at 62,167 (1991) 
(“Edgar”) (footnote omitted).  See also Southern Power Co., 153 FERC ¶ 61,068 at P 15 (2015) 
(same); Allegheny Energy Supply Co., LLC, 108 FERC ¶ 61,082 at P 18  (2004) (“Allegheny”) 
(same). 
85  See, e.g., FirstEnergy Solutions Corp., 125 FERC ¶ 61,356 at P 13 (2008), on reh’g, 128 
FERC ¶ 61,119 (2009); Exelon Generation Co., L.L.C., 93 FERC ¶ 61,140 at 61,425 (2000), on 
reh’g, 95 FERC ¶ 61,309 (2001). 
86  Electric Power Supply Ass’n v. FirstEnergy Solutions Corp., 155 FERC ¶ 61,101 at P 55 
(2016) (“FirstEnergy”).  See also Electric Power Supply Ass’n v. AEP Generation Resources, 
Inc., 155 FERC ¶ 61,102 at P 57 (2016) (same) (“AEP Generation”). 
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affiliate restrictions.”87  Consistent with its holdings in FirstEnergy and AEP Generation, 

the Commission should put parties on notice that general waivers of the affiliate power 

sales restriction will not apply to RCO/FRR Alternative transactions where the affiliated 

utility recovers subsidy costs through a non-bypassable charge and that such 

transactions will need to be the subject of separate FPA Section 205 filings to be 

reviewed under the Edgar/Allegheny standards. 

Exelon weakly attempts to distinguish “affiliate transactions resulting from a state-

directed procurement” from those at issue in FirstEnergy and AEP Generation on the 

theory that, in the latter cases, the state commission “reviewed the resulting power 

purchase agreement for prudence, [but] . . . did not direct the agreement; rather, the 

transaction originated with the utility, not the state.”88  Leaving aside the fact that it is a 

bit rich for Exelon to imply that the Illinois legislature spontaneously decided to award 

Exelon billions of dollars in subsidies,89 there is simply no basis for the contention that 

the Commission’s concerns about rates negotiated between affiliates are a function of 

the level of “state involvement.”90  The Commission has a statutory duty to ensure that 

rates for wholesale sales are just and reasonable and not unduly discriminatory or 

preferential, and, as discussed above, that duty may not be delegated to the states.  If 

                                                      
87  FirstEnergy, 155 FERC ¶ 61,101 at P 55 (quoting Market-Based Rates for Wholesale 
Sales of Elec. Energy, Capacity & Ancillary Servs. by Pub. Utils., Order No. 697-A, FERC Stats. 
& Regs. ¶ 31,268 at P 198 (2008)) (alteration in the original; footnote omitted).  See also AEP 
Generation, 155 FERC ¶ 61,102 at P 57 (2016) (same). 
88  Exelon Brief at 27 (footnote omitted). 
89  See, e.g., Joe Cahill, The secret to Exelon's rising profit, Crain’s Chicago Business 
(Aug. 15, 2018), https://www.chicagobusiness.com/joe-cahill-business/secret-exelons-rising-
profit. 
90  Exelon Brief at 28. 
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anything, the fact that the utility may be coming to the table with a gun to its head 

should heighten, not lessen, this concern.91 

The Commission should also provide guidance regarding the pricing of capacity 

provided through an RCO/FRR Alternative transaction, and make clear that parties to 

RCO/FRR Alternative transactions will not be permitted to evade effective Commission 

review by characterizing certain payments as being for supposedly non-jurisdictional 

products.  This is particularly critical where affiliate transactions are concerned and the 

Commission is legitimately and properly concerned with “ensur[ing] that the buyer has 

chosen the lowest cost supplier from among the options presented . . . .”92  Specifically, 

the Commission should make clear that, irrespective of how a given state subsidy may 

have been characterized for other purposes, that subsidy must be included in the 

deemed price for the associated capacity in an RCO/FRR Alternative transaction. 

Inherent in the FRR Alternative concept is the proposition that the state has 

elected to compensate certain resources for their capacity outside, rather than through, 

the RPM market.  In particular, one of the principal purported benefits of the FRR 

Alternative is that it will “make more transparent which capacity costs are the result of 

competition in the capacity market and which capacity costs are being incurred as a 

result of state policy decisions.”93  Allowing parties to RCO/FRR Alternative transactions 

to characterize certain subsidies as non-jurisdictional runs counter to this goal and will 

                                                      
91  Of course, even where the contracting parties are not affiliated, this should also be 
concerning as it becomes hard to see how, under these circumstances, the Commission “can 
rely on the seller’s lack of market power and the existence of market forces to determine a just 
and reasonable rate.”  Medina Power, 71 FERC ¶ 61,264 at 62,055. 
92  Edgar, 55 FERC ¶ 61,382 at 62,168. 
93  June 29 Order, 163 FERC ¶ 61,236 at P 162. 
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encourage efforts to disguise the true cost of state policy decisions relative to costs in 

the RPM market.  It will also lead inevitably to nonsensical claims that suppliers 

receiving out-of-market subsidies are willing to assume capacity commitments, including 

all the risks and costs associated with being a Capacity Performance Resource, at little 

or no charge. 

B. The Commission Should Reject Other Calls To Weaken, Or Delay 
Implementation Of, An Expanded MOPR 

As discussed above, the FRR Alternative would punch a massive hole in any 

expanded MOPR and should be rejected.  The Commission should likewise reject other 

proposals to punch other holes in the expanded MOPR or to delay its implementation.  

Like the FRR Alternative, these proposals would undermine the effectiveness of an 

expanded MOPR and improperly and unlawfully perpetuate artificial price suppression 

in the RPM market. 

1. The Commission Should Reject Proposed MOPR Exemptions 
That Would Undermine The Effectiveness Of An Expanded 
MOPR 

Not surprisingly, various parties urge that certain resources be exempted or 

otherwise excluded from any expanded MOPR based on claims that their resources 

pose no threat to the RPM market.94  These proposals should be rejected, and the 

                                                      
94  See, e.g., Initial Submission of the American Public Power Association at 14-17, Docket 
Nos. EL16-49-000, et al. (filed Oct. 2, 2018) (advocating exclusion of public power self-supply 
from MOPR); Evidence and Arguments of American Municipal Power, Inc. and the Public Power 
Association of New Jersey at 8-17, Docket Nos. EL16-49-000, et al. (filed Oct. 2, 2018) (same); 
Initial Submission of the National Rural Electric Cooperative Association at 15-25, Docket 
Nos. EL16-49-000, et al. (filed Oct. 2, 2018) (same); Initial Comments of American Electric 
Power Service Corporation and Duke Energy Corporation at 7, Docket Nos. EL16-49-000, et al. 
(filed Oct. 2, 2018) (advocating an exemption for self-supply); Comments of Dominion Energy 
Services, Inc. at 10-15, Docket Nos. EL16-49-000, et al. (filed Oct. 2, 2018) (“Dominion 
Comments”) (same); PJM Brief at 32-34 (same); Comments of Clean Energy Advocates 
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Commission should adopt a “clean MOPR” in order to protect PJM’s capacity market 

from resources receiving subsidies of all kinds. 

The Commission needs to remain focused on fixing a replacement rate that will 

address the price suppression problem and not be distracted by the desires of individual 

stakeholders for exemptions or exclusions that will benefit their particular interests.  A 

Swiss-cheese MOPR, riddled with exemptions to suit every purported special case, will 

have the same problem as the current MOPR in that it will not adequately “address the 

price suppressive impact of resources receiving out-of-market support.”95  With this 

overarching concern in mind, it is clear that, as Roy J. Shanker, Ph.D. has stated, “the 

best, indeed perhaps only, path forward”96 is a “clean MOPR,” which “would not include 

any special exemptions . . . other than [a resource’s] ability to offer at its actual costs 

versus the default competitive level/reference price.”97   

A “clean MOPR” would be just and reasonable in that it would directly and 

adequately address the price suppression identified in the June 29 Order, and, just as 

importantly, it would not be unduly discriminatory or preferential.  Exemptions and 

exceptions of the sort proposed by PJM and others would unduly discriminate against 

both other subsidized resources and unsubsidized resources.  The undue 

discrimination against other subsidized resources would occur as a result of their 

receiving less favorable treatment than the similarly situated subsidized resources 
                                                                                                                                                                           
Separately Addressing the Scope of the Expanded Minimum Offer Pricing Rule at 3, Docket 
Nos. EL16-49-000, et al. (filed Oct. 2, 2018) (the “Clean Energy Advocates MOPR Brief”) 
(advocating exemption for state renewable portfolio standard programs).  
95  June 29 Order, 163 FERC ¶ 61,236 at P 5. 
96  Shanker Affidavit, ¶ 10. 
97  Id., ¶ 8.  See also Stoddard Affidavit, ¶¶ 5, 15-17 (advocating an expanded MOPR like 
that proposed in the June 29 Order). 
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exempted or excepted from the MOPR in the absence of any differences that are 

“material to the inquiry at hand.”98  Allusions to “traditional business models”99 and 

assertions about the alleged absence of any “incentive to suppress prices in the 

RPM”100 are not material to the issue of whether particular classes of subsidized 

resources “could create harmful price suppression,”101 especially when the Commission 

has held that “resources receiving out-of-market support are capable of suppressing 

market prices, regardless of intent.”102 

The undue discrimination against competitive resources would result from their 

being treated the same as the differently situated exempted or excepted resources.103  

As the Commission found in the June 29 Order, “[t]he receipt of out-of-market support is 

a difference that requires different ratemaking treatment when such support has a 

material effect on price or cannot otherwise be justified by our statutory standards.”104  

In this regard, there can be little doubt that PJM’s proposed exemption for self-supply 

would have a material effect on price.  This proposal, which was opposed by a wide 

swath of parties, would “exempt the largest, most extensive source of out-of-market 

                                                      
98  June 29 Order, 163 FERC ¶ 61,236 at P 101 (quoting New York Indep. Sys. Operator, 
Inc., 162 FERC ¶ 61,124 at P 10 & n.30 (2018)). 
99  PJM Brief at 33. 
100  Dominion Comments at 3. 
101  June 29 Order, 163 FERC ¶ 61,236 at P 103. 
102  Id. at P 155 (emphasis added). 
103  See id. at P 68 & n.112. 
104  Id. at P 68. 
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revenue, retail cost-recovery.”105  Indeed, as the AES Corporation (“AES”) observed, 

owners of resources 

receiv[ing] huge out-of-market support payment in the form 
of a return of and on their rate base and recovery of all of 
their prudently incurred [operations and maintenance] 
costs . . . are the most likely, not the least likely, to offer into 
the PJM capacity market as price takers with near zero bids 
that suppress capacity prices for all unsubsidized 
resources.106 

2. The Commission Should Reject The “Proportional MOPR” 
Proposal 

AES proposes a so-called “Proportional MOPR,” under which “the MOPR level 

for a capacity resource is based on the dollar per MW-day equivalent of the subsidy 

received.”107  The Commission should reject this proposal as unjust and unreasonable 

and unnecessary. 

The Proportional MOPR proposal ignores the proportionality that is embedded in 

the MOPR.  The MOPR does not exclude subsidized resources from the RPM market; it 

merely requires that their offers be competitive.  As the IMM observes, “[t]here is no 

right to offer nonmarket resources in the capacity market at prices below the competitive 

level.”108  The MOPR only mitigates offer prices from subsidized resources up to 

competitive levels, and the mitigation is thus proportional to the extent to which a 

subsidy has suppressed a resource’s unmitigated offer price below the competitive 

                                                      
105  Clean Energy Advocates MOPR Brief at 2.  See also, e.g., Exelon Brief at 18-20; Initial 
Brief of NRG Power Marketing LLC at 11-12; Initial Comments of FirstEnergy Solutions Corp. at 
7-8, Docket Nos. EL16-49-000, et al. (filed Oct. 2, 2018). 
106  Initial Comments of the AES Corporation at 9, Docket Nos. EL16-49-000, et al. (filed 
Oct. 2, 2018) (the “AES Comments”). 
107  Id. at 3. 
108  IMM Brief at 11. 
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level.  Moreover, both the current MOPR and the proposed “clean MOPR” provide 

additional proportionality by allowing suppliers whose resources are subject to the 

MOPR to cost-justify unit-specific offer floors.  This effectively caps the mitigation such 

that a supplier’s offer will never be increased to a price level above its cost, ensuring 

that a resource’s offer will not be mitigated in a manner disproportionate to its cost. 

AES’s failure to recognize the proportionality built into the MOPR appears to 

reflect its false assumption that imposition of an offer floor “under the existing MOPR is 

effectively a death penalty for participation in the PJM capacity market.”109  That is 

simply not true.  Notwithstanding AES’s contrary understanding, a number of subsidized 

resources have, in fact, been subject to offer floors under the current MOPR and still 

cleared in RPM auctions.110 

The Proportional MOPR proposal would also alter the focus and effect of the 

MOPR in important and fundamental ways.  In refocusing the MOPR inquiry on the 

magnitude of the subsidy, AES’s proposal misses the point that the purpose of the 

MOPR is to address subsidies that allow uneconomic resources to masquerade as 

economic resources in the RPM market.  For a resource that is only slightly 

uneconomic, a relatively small subsidy may be sufficient to let it submit an offer low 

enough to clear, and the relative size of the subsidy is not dispositive of whether it will 

                                                      
109  AES Comments at 12. 
110  Indeed, it was the well-publicized clearing of several offers from subsidized resources in 
the May 2012 BRA that prompted an unsuccessful effort to eliminate the unit-specific review 
process.  See PJM Interconnection, L.L.C., 143 FERC ¶ 61,090 at PP 9, 117, 124, 135, 143 
(2013) (“ER13-535 Order”), on reh’g, 153 FERC ¶ 61,066 (2015), vacated on other grounds sub 
nom. NRG Power Mktg. LLC v. FERC, 862 F.3d 108 (D.C. Cir. 2017). 
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allow that subsidized uneconomic resource to crowd out an economic resource.111  It is 

entirely appropriate in such circumstances to require that the resource submit a 

competitive offer reflecting its actual costs, which is exactly what the current MOPR (if 

triggered) and an expanded MOPR would require.   

The shift in focus proposed by AES also has other important implications for the 

effect of the MOPR, because, if triggered, the Proportional MOPR does not require the 

submission of a competitive offer but instead imposes an offer floor based on the 

amount of the subsidy.  Dr. DeRamus and Mr. Cain state that, in this respect, the 

Proportional MOPR “would profoundly alter the concept of the MOPR in its existing 

application, and would contradict its intent.”112  In fact, AES’s proposal would likely result 

in under-mitigation in some cases and over-mitigation in others, which would seem to 

be anything but proportional to a subsidy’s impact on competition.113 

3. The Commission Should Reject Calls For Delayed 
Implementation Of Expanded MOPR 

Various parties opposed to an expanded MOPR and supportive of the FRR 

Alternative as a means of negating its effects argue that an expanded MOPR should 

only be implemented with some sort of “transition period or phase-in period.”114  These 

                                                      
111  By the same token, a relatively large subsidy might have no impact on the RPM market if 
the resource was so uneconomic that, even with the subsidy, it could still not submit an offer low 
enough to clear. 
112  DeRamus/Cain Affidavit, ¶ 13. 
113  See PJM Interconnection, L.L.C., 161 FERC ¶ 61,252 at P 44 (2017) (rejecting the 
proposed elimination of the unit-specific exemption on the grounds that exclusive reliance on 
benchmark prices “may exceed the actual costs of individual generators and such generators 
should have an opportunity to demonstrate as much”). 
114  Clean Energy & Consumer Advocates Brief at 29.  See also Initial Argument of the New 
Jersey Board of Public Utilities at 9-10, Docket Nos. EL16-49-000, et al. (filed Oct. 2, 2018); 
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parties contend that the Commission has “previously approved of transitions 

mechanisms of various types, whenever significant changes are made to market rules, 

to allow market participants a chance to adapt.”115  While the Commission has approved 

proposed transition periods and other phase-in mechanisms in certain circumstances, it 

has likewise declined to implement such mechanisms where, as here, such 

mechanisms would prevent markets from conveying appropriate price signals and 

market participants were on notice of the potential rule change.  The Commission 

should require PJM to implement an expanded MOPR and, more specifically, a “clean 

MOPR” without further delay. 

The Commission has rejected requests for transition periods or phased 

implementation under similar circumstances.  For example, the Commission rejected 

proposals by NYISO and others for phased implementation of new capacity zones in 

New York, finding that such an approach “would delay the capacity market’s ability to 

send more efficient investment price signals.”116  That finding was consistent with other 

orders in which the Commission rejected transition periods and phase-in mechanisms 

that would merely delay needed corrections to flawed market rules.117  In this case, the 

                                                                                                                                                                           
Illinois AG Brief at 4; Argument of the Organization of PJM States, Inc. at 4-5, Docket Nos. 
EL16-49-000, et al. (filed Oct. 2, 2018). 
115  Clean Energy & Consumer Advocates Brief at 28. 
116  New York Indep. Sys. Operator, Inc., 144 FERC ¶ 61,126 at P 29 (2013) (“NYISO I”), 
(footnote omitted) on reh’g, 147 FERC ¶ 61,152 (2014) (“NYISO II”), aff’d sub nom. Central 
Hudson Gas & Elec. Corp. v. FERC, 783 F.3d 92 (2d Cir. 2015).  See also New York Indep. 
Sys. Operator, Inc., 146 FERC ¶ 61,043 at PP 162-66 (“NYISO III”) (same), on reh’g, 147 FERC 
¶ 61,148 at PP 59-65 (2014) (same). 
117  See, e.g., Southwest Power Pool, Inc., 142 FERC ¶ 61,070 at P 32 (2013) (denying a 
request for a transition period that would “perpetuat[e] the inequities among . . . transmission 
customers that [the system operator’s] proposal is intended to eliminate”); New York Indep. Sys. 
Operator, Inc., 137 FERC ¶ 61,240 at P 28 (2011) (declining to “require a phase-in period to 
temper what [an intervenor] alleges is the severity of [a] new cost allocation”). 
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Commission has found that the overly narrow MOPR currently in place “fails to mitigate 

price distortions caused by out-of-market support” to resources other than new natural 

gas-fired resources118 and that “out-of-market payments . . . have reached a level 

sufficient to significantly impact the capacity market clearing prices and the integrity of 

the resulting price signals on which investors and consumers rely . . . .”119  Against this 

backdrop, further delay in fully implementing an expanded MOPR that will mitigate 

those price distortions will necessarily “delay the capacity market’s ability to send more 

efficient investment price signals.”120  Indeed, further delay in implementing an 

expanded MOPR would be unlawful under Section 206 of the FPA inasmuch as it would 

represent an abdication of the Commission’s statutory obligation to fix a just and 

reasonable rate “to be thereafter observed and in force” after finding the existing rate to 

be unjust and unreasonable.121  That the unjustness and unreasonableness might be 

temporary does not make it any less unlawful, because the FPA “does not say a little 

unlawfulness is permitted.”122 

As in past cases in which the Commission rejected requests for transition 

periods, the parties advocating a transition period have had ample notice of the possible 

capacity market rule change.  The complaint granted, in part, by the June 29 Order was 

filed on March 21, 2016,123 and explicitly sought an expanded MOPR.  The fact that it 

                                                      
118  June 29 Order, 163 FERC ¶ 61,236 at P 5. 
119  Id. at P 156. 
120  NYISO I, 144 FERC ¶ 61,126 at P 31. 
121  16 U.S.C. § 824e(a) (2012). 
122  FPC v. Texaco Inc., 417 U.S. 380, 399 (1974). 
123  Complaint Requesting Fast Track Processing, Docket No. EL16-49-000 (filed Mar. 21, 
2016) (the “Original EL16-49 Complaint”); Motion to Amend, and Amendment to, Complaint and 
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was “filed more than two years ago” when the Commission acted prompted 

Commissioner LaFleur to observe that “this issue is not new to PJM.”124  Accordingly, as 

was the case with respect to the new capacity zone in NYISO, “there was sufficient 

notice provided so that a phase-in is not necessary to further address ‘rate shock’ to 

consumers.”125  To the extent a state elected to move forward with new subsidies in the 

shadow of proposed expansions of the MOPR that could be made effective retroactive 

to March 21, 2016,126 it did so at its own risk and is not entitled to any further transition 

period. 

C. The Commission Should Reject The Maryland PSC’s “Competitive 
Carve-Out” Proposal 

In its initial comments, the Maryland PSC outlines its so-called “competitive 

carve-out” proposal, under which a separate auction would be conducted for resources 

eligible for state environmental subsidies in advance of the BRA.127  Subsidized 

resources that did not clear that auction could then offer into the BRA, “without being 

subject to MOPR,” and the offers for the resources that did clear “would be included in 

the Traditional BRA.”128  As discussed below and in the DeRamus/Cain Affidavit, this 

proposal, like the FRR Alternative and variants thereof, “would preserve price 

suppression from subsidized resources, ultimately through the same mechanism, in that 
                                                                                                                                                                           
Request for Expedited Action on Amended Complaint, Docket No. EL16-49-000 (filed Jan. 9, 
2017) (together with the Original EL16-49 Complaint, the “EL16-49 Complaint”). 
124  June 29 Order, 163 FERC ¶ 61,236 at 61,222 (LaFleur, Comm’r, dissenting). 
125  NYISO III, 146 FERC ¶ 61,043 at P 163. 
126  See June 29 Order, 163 FERC ¶ 61,236 at P 174 (establishing a refund effective date of 
March 21, 2016). 
127  See Maryland PSC Comments, Appendix A, Maryland PSC Competitive Carve-Out 
Proposal (the “CCO Proposal”). 
128  Id. at 1. 
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subsidized resources would be represented explicitly in the main RPM auction with 

unrestricted offers.”129   

While labeled a “competitive carve-out,” the Maryland PSC’s proposal will have 

distinctly uncompetitive results.130  Where resources receiving state environmental 

subsidies are concerned, the proposal will perpetuate the status quo by effectively 

exempting such resources from any expanded MOPR and inserting higher cost 

resources into the RPM market as if they were lower cost resources.  The only such 

resources whose offers would be subject to the MOPR would be those that are eligible 

to participate in the pre-BRA auction but that decline to participate.  This is likely to be a 

universe of none.  The rationale for subjecting resources that choose not to participate 

in the pre-BRA auction to the MOPR is that they “could be viewed as attempting to 

intentionally suppress prices, unless going forward costs are legitimately low.”131  But if 

either of those conditions were satisfied, it is hard to imagine why the subsidized 

resources would not be offered into the pre-BRA auction.  Moreover, this rationale 

evidences the Maryland PSC’s failure to recognize that, as the Commission reiterated in 

                                                      
129  DeRamus/Cain Affidavit, ¶ 42. 
130  To the extent that the description of the proposal as a “carve-out” implies that certain 
resources are being removed from the RPM market, that aspect of the name is similarly 
inaccurate.  Resources participating in the pre-BRA auction and associated load are no more 
removed from the RPM market than resources subject to an FRR mechanism.  As under an 
FRR, the load has not gone anywhere, because resource adequacy is still being determined for 
the entire PJM footprint.  And to the extent the resources are uneconomic, they are actually 
being pulled back into the market.  See Sotkiewicz Initial Affidavit, ¶¶ 8-12, 68-79, 89-92 
(discussing this misconception as it relates to the FRR and FRR Alternative). 
131  CCO Proposal at 4 n.37. 
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the June 29 Order, “resources receiving out-of-market support are capable of 

suppressing market prices, regardless of intent.”132 

The Maryland PSC’s proposal is also problematic in that it results in subsidized 

resources receiving capacity revenues in addition to their subsidies.  This represents a 

significant deviation from the FRR Alternative, which requires owners of subsidized 

resources to choose between being subject to the MOPR and keeping their capacity 

payments in addition to their subsidies.133  The Maryland PSC’s “competitive carve-out” 

undermines this design feature and, like the Capacity Repricing proposal rejected in the 

June 29 Order, forces load to pay “a windfall to the very same resources that initially 

caused the price suppression PJM is attempting to correct.”134 

Finally, as Dr. DeRamus and Mr. Cain discuss, the Maryland PSC’s proposal 

“would provoke uncertain, and likely volatile, offer behavior, as subsidized resources not 

subject to a MOPR attempt to predict revenue-maximizing offers in the combined 

auction process.”135  Because resources whose offers do not clear in the pre-BRA 

auction would be allowed to submit unmitigated offers into the BRA, the owner of a 

subsidized resource would have an incentive “to game itself into the [BRA] . . . .”136  By 

encouraging offer pricing divorced from a supplier’s cost, the Maryland PSC’s proposal 

                                                      
132  June 29 Order, 163 FERC ¶ 61,236 at P 155 (citation omitted).  
133  See id. at P 160 (stating that a resources and load subject to an FRR Alternative election 
“would neither make nor receive payments from th[e] capacity market”). 
134  Id. at P 67. 
135  DeRamus/Cain Affidavit, ¶ 45. 
136  Id.  
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will present the same sort of concerns that have led the Commission to reject “pay as 

bid” auction designs.137 

D. Response To The IMM Brief 

The IMM Brief sets forth a proposed “Sustainable Market Rule” (“SMR”), which is 

based on the principle that “price suppression below the competitive level in the 

capacity market should not be acceptable and is not consistent with a competitive 

market design.”138  At the outset, EPSA could not agree more with the principle that 

informs the IMM’s SMR.  EPSA also agrees that “harmonizing” the market and non-

market paradigms means allowing each “to work on its own terms”:139  states are free to 

“reregulate at any time”140 but, at the same time, it is not appropriate to 

permit . . . nonmarket resources to suppress the capacity price for market resources.”141 

That said, EPSA is concerned that the SMR proposal is not fully developed and 

that language in the IMM Brief implies that SMR could convert price formation in RPM 

                                                      
137  See, e.g., Midwest Indep. Transmission Sys. Operator, Inc., 102 FERC ¶ 61,196 at P 32 
(finding the “pay as bid” method of pricing would mean that “suppliers would not have an 
incentive to bid their cost, rather they would all be expected to bid their estimate of the market 
clearing price,” and “[i]t is likely that low cost suppliers would inevitably guess higher than high 
cost suppliers at times, resulting in inefficient dispatch”), on clarification, 102 FERC ¶ 61,338, on 
reh’g, 103 FERC ¶ 61,210 (2003); New York Indep. Sys. Operator, Inc., 110 FERC ¶ 61,244 at 
n.76 (“If generators were paid only the price they bid, they would then try to guess at the market 
clearing price or else they would never receive more than their bid . . . .  ‘Clearly, if suppliers 
know that they are going to receive only what they bid, they will attempt to bid the market 
clearing price, a practice that introduces additional risks into the market.’” (citation omitted)), on 
reh’g, 113 FERC ¶ 61,155 (2005), appeal denied sub nom. Consol. Edison Co. of N.Y., Inc. v. 
FERC, 510 F.3d 333 (D.C. Cir. 2007). 
138  IMM Brief at 3. 
139  Id. at 8. 
140 Id. 
141  Id. at 12. 
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into a purely administrative exercise.  The IMM Brief provides little detail about the SMR 

proposal beyond the following: 

The SMR design is simple.  All capacity has a must offer 
requirement and all capacity offers are included in the supply 
curve in the capacity market at competitive levels.  All MW 
required for reliability are included in the capacity market 
demand curve (VRR curve).  All cleared resources are paid 
the capacity market clearing price.142 

When read together with the IMM’s relatively detailed discussion of what constitutes a 

“competitive offer,”143 SMR could be understood as eliminating any degree of Capacity 

Market Seller discretion regarding difficult to quantify costs and risks and resulting in 

RPM Auctions into which PJM enters administratively determined offers for all units.  

While EPSA understands the need for offer caps and floors where sellers might 

otherwise submit non-competitive offers, EPSA does not view purely administrative 

pricing as either necessary or desirable.144 

EPSA also respectfully takes issue with the IMM’s characterization of the MOPR 

as “implicit[ly] impugning . . . nonmarket approaches . . . .”145  To be sure, the MOPR 

may carry some baggage from its beginnings as a tool solely intended to “deter[] the 

exercise of buyer-side market power . . . .”146  As the Commission noted in the June 29 

Order, however, the MOPR has since evolved into a mechanism more broadly 

concerned with “address[ing] the capacity market impacts of out-of-market state 

                                                      
142  Id. at 13. 
143  See id. at 15-18. 
144  See DeRamus/Cain Affidavit, ¶ 53. 
145  IMM Brief at 9. 
146  June 29 Order, 163 FERC ¶ 61,236 at P 5 (citation omitted). 
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revenues,”147 and one that is unconcerned with a supplier’s “intent.”148  Moreover, in its 

orders on the MOPR, the Commission has been crystal clear that it is not “pass[ing] 

judgment on state policies and objectives” but acting to protect the RPM market.149  

Accordingly, EPSA does not accept the proposition that MOPR, as approved by the 

Commission, explicitly or implicitly “malign[s]” subsidies under the nonmarket paradigm 

as “consciously antimarket.”150 

E. The Commission Should Reject Broader Challenges To The RPM 
Construct As Beyond The Scope And Without Merit 

Several parties used their initial submissions to air their grievances about the 

RPM construct and capacity markets in general.  For example, starting with the modest 

assertion that “[c]apacity markets are inherently flawed,”151 the Illinois Commerce 

Commission (the “ICC”) urges the Commission not to “continu[e] to spend valuable time 

and effort on ongoing and inevitable future adjustments to PJM’s flawed capacity 

construct, which, at best, serve as temporary Band-Aids to the structural flaws . . . .”152  

For the reasons set forth below and in the attached Sotkiewicz Reply Affidavit, the 

                                                      
147  Id. (citation omitted). 
148  Id. at P 155. 
149  ER13-535 Order, 143 FERC ¶ 61,090 at P 54. 
150  IMM Brief at 9. 
151  Comments of the Illinois Commerce Commission at 7, Docket Nos. EL16-49-000, et al. 
(filed Oct. 2, 2018). 
152  Id. at 8.  See also, e.g., Initial Submission of the American Public Power Association at 
4, Docket Nos. EL16-49-000, et al. (filed Oct. 2, 2018) (arguing that “rather than doubling down 
on a mandatory merchant capacity construct . . . , the Commission should encourage PJM and 
its stakeholders to fundamentally modify the resource adequacy construct in the region”); 
Comments of the FirstEnergy Utility Companies at 11, Docket Nos. EL16-49-000, et al. (filed 
Oct. 2, 2018) (the “FE Utilities Comments”) (claiming that “years and years of Band-Aids have 
rendered not just the PJM capacity market but all of its markets severely deficient”). 
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Commission should reject these arguments as beyond the scope of these proceedings 

and without merit. 

Notwithstanding some parties’ assertions to the contrary, the June 29 Order did 

not make a generalized finding that “PJM’s capacity markets are unjust and 

unreasonable”153 in any way that would support a broad reopening of the RPM 

construct.154  Rather, the Commission made a very specific finding that the RPM rules 

are unjust and unreasonable because the current MOPR is too narrow and fails 

adequately “to address the price suppressive impact of resources receiving out-of-

market support.”155  The Commission made no finding in the June 29 Order that would 

support a generalized inquiry into the RPM construct more broadly, and there is nothing 

in the EL16-49 Complaint, PJM’s FPA Section 205 filing in Docket No. ER18-1314, or 

the June 29 Order that would have put interested parties on notice that a broader 

restructuring of the RPM construct would be under consideration in these 

proceedings.156  The Commission should, therefore, reject challenges to the broader 

                                                      
153  FE Utilities Comments at 5. 
154  Nor did the June 29 Order open the door for parties to request unrelated changes to the 
way RPM Auctions are conducted, including, but not limited, the proposal that “any MOPR 
requirement be coupled with the right of state public utility commissions, state attorneys general, 
and state consumer advocates to receive the bidding data in any auction in which resources 
subject to the new MOPR participate . . . .”  Illinois AG Brief at 4. 
155  June 29 Order, 163 FERC ¶ 61,236 at P 5. 
156  It is true enough the EL16-49 Complaint, PJM’s Section 205 filing and the June 29 Order 
sought to address the RPM price suppression problem in order “to harness competitive market 
forces and produce just and reasonable rates,” id. at P 156, and that the June 29 Order 
expresses a desire to accommodate state polices, see id. at P 159.  But that plainly does not 
open the door to any and every possible market rules change that would arguably advance one 
or both of those ends.  See Northern Ind. Pub. Serv. Co. v. Midcontinent Indep. Sys. Operator, 
Inc., 158 FERC ¶ 61,049 at P 23 (2017) (“[T]he fact that the goal of the Complaint may have 
been to support the development of transmission to relieve congestion does not bring all 
reforms capable of achieving that result within the scope of the Complaint.” (emphasis in 
original)); North Carolina Elec. Membership Corp. v. Virginia Elec. & Power Co., 52 FERC 
 



38 

RPM construct as beyond the scope of these proceedings.157 

Even if the Commission were to expand the scope of these proceedings, none of 

the parties urging such an expansion has proffered evidence that would even remotely 

support a finding that the overall RPM construct is unjust and unreasonable, much less 

that it is unjust and unreasonable in any way that would require its wholesale 

replacement.  The fact that the Commission is often asked to revisit particular RPM 

rules,158 as in these proceedings, is not evidence of some sort of fundamental design 

flaw.  Rather, it is a reflection of the importance of RPM in the overall PJM market 

structure and of the need to adapt the RPM rules to changed circumstances, such as 

“the increase in programs providing out-of-market support” that caused the Commission 

to conclude that “it is no longer possible to distinguish the treatment of new and existing 

                                                                                                                                                                           
¶ 62,198 at 62,198 (1990) (refusing to expand the scope of a complaint proceeding regarding 
the quality of service to a complainant-cooperative’s members “to a general investigation of the 
level of service to all customers”). 
157  See, e.g., La Paloma Generating Co., LLC v. California Indep. Sys. Operator Corp., 157 
FERC ¶ 61,002 at P 32 (2016) (denying requests for a technical conference on the California 
market generally as “beyond the scope of [the underlying] complaint”); California Indep. Sys. 
Operator Corp., 153 FERC ¶ 61,003 at P 6 (2015) (declining to address “an issue that is beyond 
the scope of this section 205 proceeding” and noting that doing so “under these circumstances 
would not provide adequate notice to market participants”); Entergy Servs., Inc., 116 FERC 
¶ 61,132 at P 16 (2006) (declining to address an issue “beyond the scope of [an FPA 
Section 205 proceeding” and stating that the “appropriate course of action is for [the intervenor] 
to file a complaint in a separate proceeding to raise this issue,” which will “provide[] all 
interested parties notice . . . an opportunity to respond”); PSI Energy, Inc., 55 FERC ¶ 61,254 at 
61,811 (1991) (finding arguments about discrimination against anyone other than the complaint 
“beyond the scope of this proceeding” and stating that those raising such issues “may file a 
complaint under section 206 of the FPA”) (footnote denied), reh’g denied, 56 FERC ¶ 61,237 
(1991). 
158  See FE Utilities Comments, Attachment, Affidavit of Dr. David Hunger in Support of the 
FirstEnergy Utility Companies Comments at 13. 
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resources in the context of PJM’s MOPR.”159  It also reflects the Commission’s 

commendable commitment to ongoing oversight of the markets.160 

EPSA appreciates that, at times, the care and feeding of RPM and other capacity 

markets may induce a certain degree of capacity market fatigue and prompt questions 

about whether there is some better approach.  But there is no evidence to suggest that 

the regulatory grass will be any greener on the other side of the fence, as any market 

design is going to present its own particular challenges,161 and there will always be 

those who want reliability but do not want to pay for it.162  In addition, as Dr. Sotkiewicz 

observes, “the constant market rule changes lamented by the ICC are likely to remain a 

fact of life whether they are in the capacity market or in the energy market.”163  Indeed, 

PJM’s energy and ancillary services markets “have always been undergoing constant 

changes to their design, including dramatic changes. . . .”164 

More importantly, as Commissioner LaFleur has observed, the capacity markets 

“have delivered substantial benefits to customers through regional resource selection 

                                                      
159  June 29 Order, 163 FERC ¶ 61,236 at P 153. 
160 See Grid Reliability & Resilience Pricing & Grid Resilience in Reg’l Transmission Orgs. & 
Indep. Sys. Operators, 162 FERC ¶ 61,012 at P 10 (2018) (“As part of its ongoing oversight of 
wholesale electric markets, the Commission continues to evaluate its current rules and has 
issued several orders to ensure that our rates in our markets remain just and reasonable and 
not unduly discriminatory or preferential.”). 
161  For instance, even supporters of energy-only markets acknowledge that the scarcity 
pricing necessary to preserve reliability under such an approach may present political 
challenges.  See ISO New England Inc., 158 FERC ¶ 61,138 at 61,895 (2017) (Bay, Comm’r, 
concurring), aff’d sub nom. NextEra Energy Res., LLC v. FERC, 898 F.3d 14 (2018). 
162  See Sotkiewicz Reply Affidavit, ¶¶ 15-16 (explaining that reliability is a public good and 
the fact that “there is an incentive for buyers to free ride on others paying for the good by not 
purchasing the public good themselves”). 
163  Id., ¶ 7. 
164  Id., ¶ 39. 
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and deployment, protecting reliability at least cost, and promoting innovation and 

efficiency.”165  Dr. Sotkiewicz discusses the vital role that the RPM market, in particular, 

has played in ensuring reliability in the PJM region166 and the serious free-rider problem 

that the region would face without it.167 

                                                      
165  CASPR Order, 162 FERC ¶ 61,205 at 62,098 (LaFleur, Comm’r, concurring, in part). 
166  See Sotkiewicz Reply Affidavit, ¶¶ 28-37. 
167  See id., ¶ 6. 
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II. CONCLUSION 

WHEREFORE, for the reasons set forth herein and in the EPSA Initial Brief, 

EPSA respectfully requests that the Commission (1) require PJM to implement a “clean 

MOPR”; (2) abandon the FRR Alternative or, if it does not abandon the FRR Alternative, 

take the additional steps discussed herein; and (3) otherwise take EPSA’s comments 

into account in formulating a further order in these proceedings. 

Respectfully submitted, 
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I. SUMMARY AND CONCLUSIONS 

(1) My name is David W. DeRamus.  I am a Partner with the economic consulting firm of 

Bates White, LLC.  I have held this position since 1999.  During this time period, I have 

performed economic analyses related to a range of litigation, arbitration, and regulatory 

matters, many of which pertain to issues of competition in wholesale electricity markets.  I 

have previously served as an economic expert in various proceedings before the Federal 

Energy Regulatory Commission (the “Commission”), various state regulatory authorities, 

federal and state courts, and arbitration associations.  In many of these proceedings, I have 

analyzed issues of market power, market manipulation, monopolization, price-fixing, 

mergers and acquisitions, and the design of wholesale electricity markets.  I have worked 

on behalf of the U.S. Department of Justice, the Maryland Public Service Commission, 

public utilities, independent power producers, industrial and residential consumers of 

electricity, industry associations, and various other parties.  I received a Ph.D. in 

Economics from the University of Massachusetts at Amherst.   

(2) My name is Collin Cain.  I am a Principal with Bates White, LLC.  I have more than 15 

years’ experience in the energy industry, providing expert testimony, advisory, and 

analytical services to clients including electric utilities, regulatory agencies, and other 

business entities involved in the power sector.  In various assignments, I have evaluated 

elements of wholesale power market design, including the interrelationship of wholesale 

market pricing and generation supply, impacts of market rule changes, and methods for 

allocating costs among market participants.  I have previously provided expert testimony 

in proceedings before the Commission, in federal and state courts, before state regulatory 

commissions, and in arbitration proceedings.  I hold a Master of Science in Economics 

from the London School of Economics. 

(3) In May 2018, we submitted a joint affidavit in Docket No. ER18-1314-000 addressing 

PJM’s Capacity Repricing proposal as filed on April 9, 2018, which intended to address 

market distortions caused by the participation of subsidized resources in PJM’s Reliability 

Pricing Model (“RPM”) capacity market.1  We concluded that PJM’s proposal would 

result in increasingly uncertain, frequently suppressed, and more volatile prices that would 

frustrate the price signal function of the capacity market and, as a consequence, would be 

unjust and unreasonable. 

                                                 
1 Affidavit of David W. DeRamus and Collin Cain, PJM Interconnection, L.L.C., FERC Docket No. ER18-1314-000. 
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(4) We have been asked by the Electric Power Supply Association (“EPSA”) to evaluate 

subsequent capacity market modifications advanced by PJM and other parties in response 

to FERC’s June 29 Order in Docket ER18-1314-000.   The proposals we address are:  

PJM’s “Resource Carve-Out” (“RCO”) and “Extended Resource Carve-Out” (“Extended 

RCO”); the “Fixed Resource Requirement-Resource Specific” (“FRR-RS”) mechanism 

proposed by Clean Energy and Consumer Advocates (“Advocates”); the Maryland PSC’s 

“Competitive Carve-out Auction” (“CCOA”); the “Proportional Minimum Offer Price 

Rule” (“Proportional MOPR”) advanced by AES Corporation; and, the “Sustainable 

Market Rule” (“SMR”) proposed by the PJM Independent Market Monitor (“IMM”).  

(5) Our conclusions are as follows.  First, we continue to urge the Commission to place a 

priority on mitigating the significant distortionary effect on wholesale markets caused by 

state subsidy programs, particularly those that seek to keep otherwise uneconomic 

generation from retiring.  In the June 29 Order, the Commission concluded appropriately 

“that it has become necessary to address the price suppressive impact of resources 

receiving out-of-market support.”2  We agree.  The growth of subsidized, and otherwise 

uneconomic, resources in PJM will, under the status quo RPM construct, fundamentally 

undermine the purpose of the capacity market to (i.) compensate capacity resources 

commensurate with the value they provide; and (ii.) provide clearing prices that signal 

economically efficient market entry and resource retirements.  As we stated in our May 7 

affidavit, we believe that a properly-structured MOPR would be the correct mitigation for 

the price suppressive effects of subsidized resources.  In this affidavit we address several 

proposed modifications to RPM that would fail to provide adequate mitigation. 

(6) The proposed solution the Commission outlined in the June 29 Order, consisting of an 

expanded MOPR combined with an “FRR Alternative,” presumably was intended to 

address price suppression, but in reality would preserve price suppressive effects from 

capacity resources receiving out-of-market subsidies.  That is a straightforward 

consequence of removing both subsidized resources and load simultaneously from the 

RPM process.  While the FRR Alternative would seem to offer a fix by “removing” the 

offending capacity and associated load from RPM, there would in reality be no change to 

suppressed clearing prices.  That must be the case because the FRR Alternative would 

explicitly allow resources that would not continue to exist without a subsidy, to continue 

to meet capacity needs that would otherwise have been met by competitive resources.  In 

                                                 
2 PJM Interconnection, L.L.C., 163 FERC ¶ 61,236 (“June 29 Order”) at 5. 



Affidavit of David W. DeRamus and Collin Cain  

Docket No. EL16-49-000, et al. Page 3 
  

 
 

the status quo, subsidized resources can displace competitive resources directly in the 

RPM auction.  Under the FRR Alternative, subsidized resources would be granted the 

ability to avoid an expanded MOPR by taking load with them out of the auction.  Either 

way, competitive resources would be displaced from economically meeting capacity needs 

that are instead met by subsidized resources that would not be competitively viable in the 

absence of subsidies.  

(7) The same is true for other flavors of the FRR Alternative, including the PJM base RCO 

proposal, Advocates’ FRR-RS, and the Maryland PSC’s CCOA.  Any mechanism that 

“accommodates” state policy by reversing the effect of the expanded MOPR shares the 

same fatal flaw and will enshrine price suppression rather than correct it.  It is vitally 

important that the Commission not approve a modification to the RPM that would 

functionally equate “accommodation” with price suppression.   

(8) It must be remembered that the corrective action being sought in this proceeding would 

have no effect on the ability of subsidized resources to sell into the energy and ancillary 

services markets where the price suppressive effects of such resources is very much the 

same as in the capacity market. Resources that could not be economically viable in the 

absence of subsidies displace competitive, economic generation, and suppress clearing 

prices to the detriment of other cleared resources - just the same as occurs in the capacity 

market. In our opinion, the continued ability of subsidized resources to access and earn 

revenues from these markets provides more than sufficient accommodation of state policy. 

(9) PJM’s RCO proposal is a faithful attempt at filling in the details of the FRR Alternative 

that the Commission recognized would need to be addressed.3  The specifics of the PJM 

proposal make clear that price suppression would be preserved, in that “Carved-Out” 

resources would be represented explicitly in the RPM auction and would be deemed as 

offering at a price of zero dollars.4  Indeed, PJM’s witness Dr. Chao acknowledges that 

this “would have the same economic effects (price suppression and resource substitution) 

on the capacity market as a zero-price offer in the capacity market.”5 

                                                 
3 June 29 Order at 164. 

4 Initial Submission of PJM Interconnection, L.L.C. (“PJM Initial Submission”), page 57. 

5 PJM Brief, Attachment C, Affidavit of Hung-po Chao, Ph.D. on Behalf of PJM Interconnection, L.L.C. (the “Chao 

Affidavit”), at 9.  
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(10) A modification offered by PJM, termed Extended RCO, would provide mitigation of price 

suppression, and while it cannot solve the fundamental deficiencies of RCO, it would be 

far preferable to the base RCO proposal alone.  While RCO amounts to full 

accommodation with no mitigation, Extended RCO would remedy the supposed 

correction by, in PJM’s words, “completely isolating the subsidized resource from PJM’s 

capacity market,” an explicit recognition that RCO alone does no such thing.  We find 

Extended RCO to be less than ideal, because it relies on a mechanism similar to the 

Capacity Repricing proposal that we previously critiqued on the grounds of its separate 

procedures for determining cleared quantities and prices.  Extended RCO would, however, 

correct the substantial flaws of the Capacity Repricing proposal that would have altered 

the incentives and offer behavior of market participants.  We find that the mitigation of 

price suppression provided by Extended RCO would be a substantial improvement over 

RCO alone. 

(11) Advocates’ FRR-RS proposal carries through the same fundamental flaws as the FRR 

Alternative and RCO, with a categorical rejection of any alternative clearing price 

mechanism.  As such, it would be fully accommodative of resource subsidies and offer 

zero mitigation of the price suppression that the Commission determined was necessary to 

address.  Advocates ignore the Commission’s determination, suggesting that it remains to 

be demonstrated that price suppression results in unjust and unreasonable rates.6  The 

FRR-RS, like RCO and the FRR-Alternative, would preserve the ability and incentive for 

states to pursue policies with costs that are offset – and potentially more than offset – by 

their price-suppressive effects, at least in the short term.   

(12) The Maryland PSC’s proposal for a Competitive Carve-Out Auction, or CCOA, would 

also maintain price suppression through the same mechanism, in that subsidized resources 

would be represented explicitly in the main RPM auction.  The “competitive” aspect of 

the proposal is that subsidized resources would ostensibly compete to serve the capacity 

needs of participating load (effectively carved-out load from subsidizing states), yet the 

resources in the initial auction, whether cleared or not, would end up in the main RPM 

auction without being subject to a MOPR in either auction.  The CCOA mechanism would 

have substantial additional adverse effects because it would provoke uncertain and likely 

volatile offer behavior, as subsidized resources not subject to a MOPR attempt to predict 

revenue maximizing offers in the combined auction process.  Because offers not clearing 

                                                 
6 Comments of Clean Energy and Consumer Advocates (“Advocates”), page 17. 
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the CCOA would carry over into the main RPM auction with the same unrestricted offer, 

the Carve-Out Auction would provide the means for a subsidized resource to game itself 

into the RPM auction and not be subject to the MOPR.  The uncertainties associated with 

these effects on offer behavior make the CCOA virtually impossible to model in advance.  

It is possible that price suppression could be higher or lower than under the base RCO 

approach.   

(13) The AES Proportional MOPR proposal would profoundly alter the concept of the MOPR 

in its existing application, and would contradict its intent.  The point of the MOPR in its 

current form, or in the expanded application contemplated by the Commission, is to 

mitigate the effects of subsidies on capacity offers and to require resources to offer based 

on their actual cost (excluding subsidies), thereby protecting competitive price outcomes 

that are fundamental to the proper function of the capacity market.  Under the AES 

proposal, the MOPR would instead be set at the subsidy level, the rationale being that a 

subsidy can only affect offers up to the magnitude (in $/MW-day) of the subsidy itself.  

This ignores the intent of the MOPR to ensure that capacity offers reflect actual costs, 

which is essential to the function of the market in signaling the value of incremental 

capacity and guiding economically efficient additions and retirements.  AES’s concern 

appears focused on default MOPR values for particular resource types (e.g., solar) that 

exceed going-forward costs, yet the extended MOPR contemplated by the Commission, 

and as proposed by PJM, would provide resource owners the opportunity to demonstrate 

actual going-forward costs that are below the default levels, so this concern is completely 

misplaced.   The Commission should reject the Proportional MOPR proposal.      

(14) Finally, while we agree with many of the principles extolled in the IMM’s brief, there is 

too little information about the SMR proposal presented therein for us to evaluate the 

proposal.  The SMR is itself little more than a stated principle that all capacity, including 

cost-of-service regulated generation, should be included in the capacity market at 

competitive offer levels.  So much is left unspecified, particularly how competitive offer 

levels would be determined for cost-of-service resources, that it is impossible for us to 

judge whether SMR would likely result in just and reasonable rates.  One concern we have 

is that under the SMR construct a significant proportion of the market would be subject to 

administrative pricing, with uncertain effects on market efficiency.  In our opinion there is 

insufficient information about how SMR would function in practice to make it a viable 

alternative at this time.        
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(15) We find that an expanded MOPR would be sufficient to correct market distortions caused 

by subsidized resources participating in the capacity market.  A properly-structured 

MOPR, adhering to the same underlying rationale as the Commission-approved MOPR 

provisions in PJM’s current tariff, is compatible with the Commission’s first principles of 

capacity markets and would prevent market distortion by ensuring that offers in the 

capacity market exclude the effects of state subsidies.  There is no need for an additional 

“accommodative” mechanism such as a carve-out, that would serve to reverse the 

corrective effect of the MOPR.  A MOPR would not thwart state policy, but would prevent 

a state from leaning on the PJM capacity market, competitive generators, and out-of-state 

ratepayers to shoulder costs of subsidizing one state’s local, favored resources.   

(16) To the extent that “accommodation” is effectively construed as tolerance for some degree 

of price suppression, such accommodation is already provided through the unrestricted 

access to revenue from the energy and ancillary services markets that subsidized resources 

would continue to enjoy.  Prices in these markets will continue to be artificially 

suppressed as a result of state-subsidized resources, even if the Commission were to 

approve a properly structured MOPR to protect the capacity market.   

II. THE FRR ALTERNATIVE AND SIMILAR CONSTRUCTS, INCLUDING RCO 

WOULD ENSHRINE RATHER THAN MITIGATE PRICE SUPPRESSION 

(17) The Commission’s goal to provide accommodation of state policy while addressing price 

suppression is reasonable and, at first glance, the FRR Alternative might appear to be a 

promising solution.  Yet the apparent promise of the approach rests on a misconception 

that removing subsidized resources and load from the clearing process would remove the 

effect of uneconomic resources on clearing prices. It does not, and cannot, have such an 

effect in a simple formulation.  The price suppression of concern is caused when out-of-

market subsidies permit resources to offer (and clear) in the capacity market. (As 

discussed further, below, price suppression occurs equally in the energy and ancillary 

services markets, and would be unaffected by actions stemming from this proceeding.)  

The FRR Alternative, and associated proposals, would allow such resources – that would 

not clear the market at their unsubsidized going-forward cost – to avoid the application of 

an expanded MOPR by taking load with them out of the RPM process.  The price 

suppressive effects are unchanged by this method.  In the status quo, subsidized and 

otherwise uneconomic resources displace competitive resources from meeting the capacity 

needs of a portion of load.  The FRR Alternative would do precisely the same thing by 
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removing that load from the competitive market.  In both cases, competitive resources are 

prevented from meeting a portion of the system capacity requirement, and prices are 

suppressed to exactly the same degree.    

(18) Figure 1 illustrates the status quo RPM clearing process when subsidized resources are 

included.  In the figure, these resources are shown as offering at or near a zero price, 

though the price-suppressive effect would also occur for any non-zero offers that are sure 

to clear the market.  With no MOPR on such resources, offers are expected to be zero.  It 

is important to note that price suppression already occurs in this status quo case.  The 

subsidized resources have shifted the supply curve of competitive offers to the right, 

displacing economic capacity that would otherwise have cleared the market, resulting in a 

clearing price below competitive levels.  Had the subsidized resources not been in the 

market, the market would have cleared at the next highest offer price level (that 

competitive price level corresponds to the result that is illustrated in Figure 3, on page 14, 

below).   

Figure 1:  Illustrative Capacity Supply and Demand, with Subsidized Resources 

 

(19) Figure 2 illustrates the effects of the two components of the FRR Alternative.  The 

application of an expanded MOPR, which would exclude below-cost offers from 

resources receiving material subsidies, would shift the capacity supply curve to the left, 

reestablishing a competitive supply curve that is essential to the proper function of the 
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capacity market.  However, the FRR Alternative (and PJM’s RCO proposal, as well as 

others in the same pattern), would simultaneously undo this correction by allowing 

subsidized resources to take commensurate load out of the auction when they leave.  Thus, 

the VRR demand curve would also shift left, such that the resulting clearing price (P) is 

unchanged.  The total volume of capacity clearing the auction falls to Q’, but the quantity 

of competitive capacity cleared is the same as in the status quo.  The FRR Alternative, and 

other similar proposals, therefore cannot mitigate the price suppression that the 

Commission has correctly identified as an unjust and unreasonable result of the status quo 

RPM construct. 

Figure 2:  Supply and Demand Curves Both Shift After FRR-Alternative 

 

(20) In his initial affidavit in this proceeding, Dr. Paul Sotkewicz examined the implications of 

the FRR Alternative and concluded, as we do, that it would result in continued price 

suppression.7  Dr. Sotkewicz finds that the FRR Alternative “hardwires the incentives to 

protect resources with costs above market prices from competitive pressures,” and that it 

“has the same implications for artificially reducing prices as an exercise of buyer-side 

market power.”8  Dr. Sotkewicz also takes issue with the notion that under the FRR 

Alternative, subsidized capacity and load would be “removed” from the market as the 

                                                 
7 EPSA Initial Brief, Attachment A, Affidavit of Paul M. Sotkiewicz, Ph.D. at 92-93. 

8 Id., at 93. 
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Commission conceives.  The system-wide demand for capacity would remain unchanged, 

but under the FRR Alternative, a portion of that demand would be satisfied with 

subsidized resources that could never be part of the efficient, least-cost market solution.  

By allowing such resources to meet capacity needs in place of competitive resources, the 

FRR Alternative would lock in the price suppressive effects that subsidized resources 

already have on the market.9   

III. PJM’S RCO SHARES THE SAME DEFECT AS THE FRR ALTERNATIVE 

(21) The basic RCO proposal from PJM suffers from the same fundamental defect as does the 

FRR Alternative.  The salutary effects of an expanded MOPR would simultaneously be 

undone by allowing subsidized resources to take load out of the RPM market, thereby 

leaving price suppression intact and thwarting the intent of correcting market distortions.  

In fact, the mechanism PJM proposes would explicitly bring Carved-Out resources back 

into the RPM clearing process and “deem that sellers are offering such resources at a price 

of zero dollars.”10  PJM explains that it considered a more literal implementation of the 

FRR Alternative concept, in which Carved-Out resources and associated load would in 

fact be removed from the auction, but PJM determined that this would introduce problems 

in the clearing process that could not be easily resolved.11   

(22) While PJM’s justifications on methodological grounds are reasonable, the proposal to run 

the main RPM auction with ostensibly “Carved-Out” resources and load in reality 

included in the auction reinforces why the status quo price result would be unchanged.  

Bringing the Carved-Out resources and load back into the auction simply reverts to the 

case shown in Figure 1, above.  PJM’s witness Dr. Chao acknowledges the fact that the 

proposed RCO “would have the same economic effects (price suppression and resource 

substitution) on the capacity market as a zero-price offer in the capacity market.”12  The 

proposed clearing mechanism demonstrates that this has to be the case, because the 

Carved-Out resources would literally be included in the auction at zero price.  PJM’s 

assertion that its base RCO proposal “should provide sufficient protection” from price 

suppression caused by subsidized resources is simply untenable.13  Indeed, PJM elsewhere 

                                                 
9 Id., at 71. 

10 PJM Initial Submission, page 57. 

11 These problems are described in the Affidavit of PJM witness Adam Keech.   

12 Chao Affidavit at 9.  

13 Quoting from PJM Initial Submission, page 64.  Emphasis in the original. 
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explicitly acknowledges the “large degree of price suppression that comes naturally” with 

the base RCO proposal.14  Why PJM believes that a large degree of price suppression 

constitutes “sufficient protection” is not at all clear. 

(23) In the June 29 Order, the Commission determined succinctly “that it has become 

necessary to address the price suppressive impact of resources receiving out-of-market 

support.”15  The further intention to “accommodate” state policy decisions creates the 

potential for an irreconcilable conflict between these goals if “accommodation” is 

implicitly, or explicitly, taken to mean the maintenance of capacity market price 

suppression resulting from such decisions.  PJM states that, “[a] logical consequence that 

results…[from] removing a subsidized resource from the PJM capacity market, as 

proposed by the RCO, is that the Carved-Out Resource (while counted as capacity) is not 

paid by the PJM market for its capacity.”16  That result could be achieved by an expanded 

MOPR alone.  While we believe that a properly-structured MOPR is exactly what is 

required to address price suppression, we are concerned that the expanded MOPR may be 

considered as the corrective to market distortions, while the FRR or Carve-Out option is 

construed as the “accommodation” for state policy decisions.  As we demonstrate above, 

such an “accommodation” would simply reverse the effect of the expanded MOPR.  It is 

vitally important that the Commission not approve a modification to the RPM that would 

functionally equate “accommodation” with price suppression.   As stated by PJM’s 

Independent Market Monitor, “price suppression below the competitive level in the 

capacity market should not be acceptable and is not consistent with a competitive market 

design.”17 

(24) Because RCO and other proposals hewing to the FRR Alternative framework would not 

mitigate price suppression, this very real consequence of state support programs will 

continue to be an inducement to expand subsidies to uneconomic resources.  Indeed, PJM 

acknowledges that RCO alone would leave such buyer-side market power intact, doing 

nothing to alter the “incentives of large market buyers (or subsidizing states) to use 

                                                 
14 PJM Initial Submission, page 11. 

15 June 29 Order at 5. 

16 PJM Initial Submission, page 58. 

17 Brief of the Independent Market Monitor for PJM, page 3. 
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uncompetitive resources to reduce clearing prices for their auction purchases below 

competitive levels.”18  PJM continues, 

This concern is not speculative.  States have approved resource subsidies 

knowing of the price suppressive impacts of such subsidies and may have 

even considered the “savings” that result from keeping prices artificially 

low as an offset to paying the subsidies for the resource.  For example, 

testimony offered to the New Jersey assembly claimed that forestalling 

threatened retirements of the 3,360 MW Salem and Hope Creek nuclear 

plants would cost about $300 million in subsidy, but “save” New Jersey 

$400 million in wholesale power expenditure.19  (footnotes omitted) 

(25) The main accommodative element of RCO (and the FRR Alternative) would be to relieve 

the load associated with Carved-Out resources from the obligation to pay for capacity 

through the RPM.  The neat package advanced by the Commission, and elaborated by 

PJM with RCO, is that subsidized capacity would not receive a capacity payment, and (the 

accommodation) the associated load would not pay for capacity.  This has the semblance 

of a clean separation from the capacity market, but functionally, it is not.  In addition to 

the continued impacts on capacity market clearing prices discussed above, consider what 

is likely to occur with the money states save in reduced capacity payments.  Perhaps the 

most likely scenario is that these funds are simply channeled directly to the Carved-Out 

resources.  State subsidies implicitly, or explicitly in the case of Illinois Zero Emission 

Credits (“ZECs”), account for the market revenues subsidized resources are expected to 

earn.  After all, a subsidy is only needed to the extent that market revenues are insufficient 

to cover resource costs.  When a Carved-Out resource loses the RPM auction payment for 

capacity, it may need additional, compensating state support to remain viable.  The logical 

source of such additional support is from the ‘saved’ capacity payment obligation of load 

accompanying the Carve Out.  Assuming a pass-through of load’s capacity payment 

savings to Carved-Out resources, it is then clear that RCO would literally change nothing 

except the route by which subsidized resources receive payment for capacity.  The 

Carved-Out resources would actually receive the market clearing price, and the “carve 

out” is shown to be a complete fiction.  

                                                 
18 PJM Initial Submission, page 68. 

19 Id., pages 68-69. 
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(26) In the case of the Illinois ZEC subsidies to uneconomic in-state nuclear plants, the ZEC 

payment formula specifically accounts for expected wholesale market revenues, including 

capacity market payments.  The ZEC value in $/MWh is set equal to $16.50 (the social 

cost of carbon in $/MWh terms, as calculated under the program) less any amount by 

which combined market energy and capacity prices exceed a baseline level of 

$31.40/MWh.20  Put another way, it is assumed that if the subject nuclear plants earn 

$31.40/MWh in combined energy and capacity revenue, they need $16.50/MWh in extra 

revenue to be economically viable, i.e., as a “make-whole” payment to account for the 

deficiency in their wholesale market revenues relative to their costs.  If energy and 

capacity prices are higher than the baseline level, the amount of this “make-whole” ZEC 

payment is reduced commensurately.   

(27) The Illinois ZEC “make-whole” payment formula applies whether or not the subject 

nuclear plants actually receive the imputed market revenue – e.g., even if the plants did 

not clear the capacity market, the capacity market clearing price would still be factored 

into the determination of the ZEC price.  That effectively establishes a financial necessity 

for the subject plants to clear the capacity market (presumably achieved by offering at 

zero price).21  If the subject plant (specifically, in PJM, Exelon’s Quad Cities plant)22 is 

Carved Out under RCO, it will not receive an RPM capacity payment, even though the 

ZEC formula effectively assumes it will.  To be kept “whole” relative to its costs, the plant 

would effectively need to be paid the capacity market clearing price (by Illinois), even 

though it was ostensibly not in the market.23  Again, the idea that Carved-Out resources 

and load are isolated from the capacity market is a fiction.   

(28) Whether or not the capacity payment relief provided to load under RCO is simply passed 

through to Carved-Out resources, it represents real dollars to the respective states, and an 

increased ability and incentive to expand support for uneconomic resources.  In general, 

                                                 
20 The social cost of carbon is fixed for the first 6 years of the 10-year commitment period, increasing by $1/MWh each year 

in later years. 

21 This tethering of the payment scheme to participation in the energy and capacity markets is a key factor that, in our 

opinion, causes the ZEC subsidy program run afoul of the Supreme Court’s decision in Hughes v. Talen Energy.  The 

Court concluded in that case that the state of Maryland’s financial support for a planned power plant, predicated on a 

“contract for differences” and a requirement to offer at zero price into the PJM energy and capacity markets, was 

unconstitutional. 

22 Quad Cities Nuclear Generation Station, an Illinois plant that receives ZEC payments, operates within the PJM RTO.  The 

Clinton Power Station, another Illinois nuclear plant receiving ZEC payments, operates within the Midcontinent 

Independent System Operator (“MISO”) RTO.   

23 The market price index incorporated in the ZEC payment formula is actually based on an average of clearing prices in the 

PJM and MISO markets, so the lost capacity market revenue would not be based solely on the RPM clearing price. 
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by reducing the net cost to a state of a resource subsidy policy, RCO and similar proposals 

would encourage further subsidies to preferred (in-state) resources, exacerbating the 

harmful impacts on the capacity market.  Competitive resources at increasing risk of being 

unable to clear the capacity market will be encouraged to seek their own state subsidies.  

Just the potential expansion of state subsidies will magnify near-term market distortions, 

because resources that are economically marginal at current suppressed prices will have an 

increased incentive to offer into the RPM at below cost to extract whatever revenue they 

can now, in anticipation of securing subsidies in the future.  As a result, clearing prices 

will be further depressed, extending the distortionary spiral.     

(29) A final point regarding “accommodation”: it must be remembered that the corrective 

action being sought in this proceeding would have no effect on the ability of subsidized 

resources to sell into the energy and ancillary services markets where the price 

suppressive effects of such resources is very much the same as in the capacity market.  

Resources that would not be economically viable in the absence of subsidies displace 

competitive, economic generation, and suppress clearing prices, to the detriment of other 

cleared resources - just the same as occurs in the capacity market. In our opinion, the 

continued ability of subsidized resources to access and earn revenues from these markets 

is more than sufficient accommodation of state policy. 

IV. PJM’S EXTENDED RCO, WHILE LESS THAN IDEAL, WOULD PROVIDE 

MITIGATION OF PRICE SUPPRESSION 

(30) PJM’s Extended RCO proposal would essentially provide a re-correction on top of the 

mitigation-reversing effects of the Carve-Out.  While this confusing state of affairs may be 

a consequence of PJM’s good-faith effort to implement the FRR Alternative concept 

advanced by the Commission, it is not a necessary result.  As we discuss below, a 

properly-formulated MOPR would provide the necessary correction of market distortions, 

without the complexities of carve-outs.   

(31) PJM’s Extended RCO option would add a second stage to the auction to establish clearing 

prices that would be paid to competitive resources that cleared the first auction stage. In 

the second stage, Carved-Out resources would be removed from the supply stack without 

a corresponding change to load.  In the context of the illustrative figures above, this would 

combine an unchanged VRR demand curve with a supply curve shifted left, reflecting the 

exclusion of RCO resources, as shown in Figure 3, below.  The resulting clearing price 
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(P*) corresponds to the competitive level that would have obtained in the absence of 

participation by non-economic, subsidized resources.   

Figure 3:  Extended RCO – Second Auction Stage to Set Clearing Price 

 

(32) However, the process would still result in the displacement of otherwise economic 

competitive resources, because the award of capacity commitments would be based on the 

initial auction that excludes both RCO resources and associated load (as in Figure 2, 

above).  An additional element of Extended RCO would mitigate this effect by making 

payments to non-RCO resources displaced in the initial auction.  Any non-RCO resource 

that does not clear the initial auction, but that submits an offer below the clearing price 

determined in the second stage, would be paid the difference between its offer and the 

clearing price.  This compensation for not being awarded a capacity commitment, even 

though the resource offered at below the clearing price, corresponds in principle to the 

“infra-marginal rent” that it would have received in an undistorted competitive market.  

That is, a competitive resource is expected to offer into the capacity market at its 

avoidable cost – the amount it could save by not committing its capacity to the market.  If 

the resource clears the market, it receives the clearing price, which by definition is greater 

than (or equal to) its offer.  Hence, the net gain above cost – or “infra-marginal rent” – is 

just this difference between the clearing price and the offer.  Recognizing that a displaced 

resource cannot avoid its “avoidable” going-forward costs unless it retires, the payment of 

lost infra-marginal rents is reasonable.   
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(33) PJM acknowledges that the two-stage process under Extended RCO is “not unlike” PJM’s 

Capacity Repricing proposal that was rejected by the Commission in the June 29 Order.  

However, PJM states that, unlike Capacity Repricing, Extended RCO would completely 

isolate subsidized resources from the market, and would not make payments to such 

resources, thereby addressing the Commission’s concern that paying subsidized resources 

the reconstituted clearing price under Capacity Repricing would amount to an unfair 

windfall.24     

(34) We previously provided a critique of PJM’s Capacity Repricing proposal in Docket ER18-

1314.  We concluded that, in the context of the entire design proposal, the separate 

procedures for determining cleared volume and price would alter the incentives and offer 

behavior of market participants, resulting in uncertain and volatile market outcomes.25  In 

particular, we determined that Capacity Repricing would create an incentive for many 

resources to submit offers at below their going-forward costs, if they had reason to expect 

that the price determined in the second stage of the auction was likely to be higher than 

their costs.  Participants would otherwise risk that they would fail to clear in the first 

stage, even when the price in the second stage was above their costs.     

(35) While the current Extended RCO proposal also separates the award of capacity 

commitments and the determination of a clearing price, it corrects the substantial flaws of 

the Capacity Repricing proposal.  As noted above, unlike Capacity Repricing, Extended 

RCO would not pay subsidized resources the market-clearing price.  Extended RCO 

would still result in otherwise economic resources being displaced from receiving a 

capacity commitment by subsidized resources, but the proposal to compensate displaced 

resources, by paying them the infra-marginal rent they would have earned had they 

cleared, mitigates some of the negative impacts on incentives and bidding behavior that 

we identified in Capacity Repricing.  A resource submitting a cost-based offer might still 

fail to clear the initial auction stage, even when its offer is below the eventual clearing 

price determined in the second stage, but there would be limited financial cost of such an 

outcome, because the resource would be paid the infra-marginal rent it would have 

received if in fact it had be awarded a capacity commitment.  Because the potential 

financial penalty from submitting a cost-based offer would be mitigated, Extended RCO 

should help preserve proper offer incentives.  Finally, the pricing stage of Extended RCO 

                                                 
24 PJM Initial Submission, page 10. 

25 Affidavit of David DeRamus and Collin Cain, PJM Interconnection, L.L.C., Docket No. ER18-1314-000, May 7, 2018. 
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would be cleared based on actual offers, and would not include MOPR-based proxy offers 

of subsidized units, which was another problematic element of Capacity Repricing.  

Combined with the distorted offer incentives described above, the use of proxy offers 

created the potential for second-stage clearing prices to be higher than competitive levels.  

Extended RCO would generate clearing prices based on offers (with preserved incentives 

to offer based on cost) and would therefore promote economically efficient pricing. 

(36) We consider Extended RCO to be a “next best” solution, clearly superior to the base RCO 

alternative, but less satisfactory than a properly-structured MOPR on its own for the 

resolution of the distortionary effects on RPM from subsidized resources.  While 

Extended RCO would help preserve proper offer incentives and promote efficient price 

signals, it is still a novel mechanism with accompanying uncertainties about what the 

actual result of its implementation would be. 

V. ADVOCATES’ FRR-RS PROPOSAL CARRIES THROUGH THE SAME 

FUNDAMENTAL FLAWS AS THE FRR ALTERNATIVE  

(37) Clean Energy and Consumer Advocates propose a construct closely patterned on the FRR 

Alternative, and termed an FRR-RS.  Like the FRR Alternative and the base RCO 

proposal, FRR-RS would enshrine price suppression, for the same reasons.  The FRR-RS 

would create a “bifurcated” structure in which subsidized resources and associated load 

would be removed from the RPM, and the auction would clear based on the remaining 

load and competitive resource offers; it therefore corresponds to the illustration in Figure 

2, above.  Removing subsidized resources and associated load from the main RPM auction 

causes both supply and demand curves to shift simultaneously to the left, leaving the 

clearing prices unchanged from the suppressed levels in the status quo.   

(38) Advocates anticipate the objection that the proposal would maintain price suppression, but 

provide little in the way of substantive justification for the failure of FRR-RS to address 

the Commission’s intent to mitigate price distortions.  First, Advocates confuse the subject 

by suggesting that the proposal would not lower prices relative to the status quo.26  This 

ignores the fact that price suppression in the status quo capacity market is what makes it 

unjust and unreasonable, as determined by the Commission.  It is also important to 

recognize that the “status quo” price suppression will increase over time as state subsidy 

                                                 
26 Advocates, page 16. 
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programs expand.  Legislation establishing a New Jersey ZEC program to support more 

than 3,000 MW of uneconomic nuclear generation in the state was signed into law in May 

2018.  As with the Illinois ZEC program, the New Jersey ZECs would keep high-cost 

power plants in operation that the competitive wholesale markets have signaled are too 

costly relative to other available sources of capacity and energy, and should retire.  The 

claim by Exelon that electricity cost savings – via wholesale market price suppression – 

would exceed the ZEC subsidy cost is a stark articulation of the problem caused by the 

emphasis on “accommodation” of state policy.27  If state action to subsidize uneconomic 

generation is more than paid for by the suppression of market prices, this could provide 

states sufficient justification to pursue the policy on that ground alone – i.e., as an exercise 

of buyer-side market power.   

(39) The FRR-RS, like RCO and the FRR-Alternative, would preserve the ability and incentive 

for states to pursue policies with costs that are offset – potentially more than offset – by 

market effects.  Moreover, the price suppression caused by one state support policy 

increases the economic pressure on other higher-cost resources, which will be encouraged 

to seek their own state subsidies.  The carve-out approach on its own cannot mitigate, and 

would likely aggravate, these substantial distortionary tendencies.  Advocates assert that, 

“to the extent that states have adopted the policies focused on by the Commission’s Order, 

it is largely due to regulatory goals well within state authority, and it is not the 

Commission’s role to discourage the pursuit of those goals.”28  It is equally true that the 

Commission must not endorse a market construct that encourages state policies that 

distort wholesale markets and that would effectively require competitive market 

participants to shoulder the cost of such policies.  

(40) Advocates fall back on the erroneous argument that because clearing prices in the FRR-

RS construct would be determined by the offers of competitive resources (after subsidized 

resources and associated load are removed), the approach “would be immune from 

charges that it is suppressed by the offers of resources with out-of-market revenues.”29  To 

the contrary, we demonstrate above that clearing prices in the “residual” RPM auction 

                                                 
27 Testimony Kathleen Barrón Before a Hearing of the New Jersey Senate Budget and Appropriations Committee and  

the Assembly Telecommunications and Utilities Committee In Support of S-887 and A-2850; accessed at 

http://www.exeloncorp.com/newsroom/events/Event%20Documents/NJ%20S887%20%20A2850%20Barron_Testimon

y_2-22_FINAL.PDF  

28 Advocates, page 19. 

29 Advocates, page 18. 

http://www.exeloncorp.com/newsroom/events/Event%20Documents/NJ%20S887%20%20A2850%20Barron_Testimony_2-22_FINAL.PDF
http://www.exeloncorp.com/newsroom/events/Event%20Documents/NJ%20S887%20%20A2850%20Barron_Testimony_2-22_FINAL.PDF
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would be suppressed to precisely the same degree as if the subsidized resource offers and 

load remained in the auction.  Notwithstanding the fact that the FRR-RS adheres to the 

framework of the Commission’s FRR Alternative, it would fail (as would the FRR 

Alternative) to mitigate the market flaw that the Commission has identified.    

VI. THE MARYLAND PSC’S COMPETITIVE CARVE-OUT AUCTION WOULD 

PRESERVE PRICE SUPPRESSION WHILE INCREASING MARKET UNCERTAINTY 

(41) The Maryland PSC’s proposed CCOA would create a two-stage auction process, with the 

first stage clearing Carved-Out resource offers against the combined associated load from 

states providing out-of-market payments, and the second stage being the main RPM 

auction, which would incorporate all offers of subsidized resources from the first stage 

(whether cleared or not) and the associated load.  Subsidized resources offering in the 

initial auction stage would not be subject to a MOPR in either stage.   

(42) The CCOA, like the base RCO approach addressed above, would preserve price 

suppression from subsidized resources, ultimately through the same mechanism, in that 

subsidized resources would be represented explicitly in the main RPM auction with 

unrestricted offers.  The expected outcome would correspond to Figure 1, above, with 

offers from subsidized resources displacing competitive offers and pushing the clearing 

price down below competitive levels.   

(43) The proposed initial Carve-Out auction could alter the ordering of subsidized offers in the 

main auction supply stack, but the offers would still be expected to be infra-marginal, and 

would likely have the same price suppressive effect on clearing prices as zero price offers.  

As noted above, in the status quo, subsidized resources are expected to offer at zero price, 

because that ensures that they clear the auction and receive a capacity commitment and 

payment at the clearing price.  Any resources in the status quo that offer at a price in the 

competitive price region – where they might not clear the market – would be unlikely to 

cause price suppression, and would therefore not be of concern in the context of this 

proceeding.  Under CCOA, offers carrying over from the initial auction into the main 

RPM auction might well be non-zero, because there would be an incentive to not clear the 

initial auction, and thereby get an offer that is unrestricted by an expanded MOPR into the 

main auction.  However, these offers would still be expected to be infra-marginal in the 

main auction, since it is still the case that the resources are able to offer below cost, and 



Affidavit of David W. DeRamus and Collin Cain  

Docket No. EL16-49-000, et al. Page 19 
  

 
 

not clearing either auction would be a costly outcome, with no guarantee that the lost 

revenue would be made up by subsidizing states.     

(44) The “competitive” aspect of the CCOA proposal is that subsidized resources would 

ostensibly compete to serve the capacity needs of participating load (effectively carved-

out load from subsidizing states), yet it is important not to be confused by the terminology.  

The subsidized resources in the initial auction would not be subject to a MOPR, would not 

offer at competitive levels and, whether cleared or not, the non-competitive offers would 

end up in the main RPM auction without being subject to a MOPR there, either.  Whether 

the subsidized resources would be competing with each other in a meaningful way is a 

debatable question, but it is certainly the case that the subsidized resources would 

continue to suppress clearing prices in the main RPM auction below competitive levels. 

(45) The CCOA mechanism would have substantial additional adverse effects because it would 

provoke uncertain, and likely volatile, offer behavior, as subsidized resources not subject 

to a MOPR attempt to predict revenue-maximizing offers in the combined auction 

process.  Because offers not clearing the CCOA would carry over into the main RPM 

auction with the same unrestricted offer submitted in the initial stage, the Carve-Out 

Auction would provide the means for a subsidized resource to game itself into the RPM 

auction and not be subject to the MOPR.  The uncertainties associated with these effects 

on offer behavior make the CCOA virtually impossible to model in advance.  It is possible 

that price suppression could be higher or lower than under the base RCO approach. 

(46) The single-stage auction construct, in which volume and price are jointly determined, is 

well tested and understood.  With appropriate mitigation of market power (both buyer-side 

and seller-side), the single-stage auction produces competitive, economically efficient 

outcomes.  The CCOA would create a novel two-stage construct in which offer strategies 

in one stage affect outcomes in the second stage, which would be a substantial departure 

from standard auction design.  We note that this is quite different from PJM’s proposed 

Extended RCO design, which would create a second stage of the RPM to determine 

clearing prices.  As discussed above, that approach would maintain competitive offer 

incentives (and restrictions) and would be expected to approximate a competitive 

outcome.  The CCOA, in contrast, would create a mechanism in which the outcome for an 
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individual participant is highly uncertain because it depends both on the participant’s 

unrestricted offer and the unrestricted offers of many other market participants.30   

(47) The high uncertainty regarding the outcome of different offer strategies would translate 

into significant volatility, as those offering subsidized capacity attempt to adapt based on 

the results of prior auctions.  The potential for volatile outcomes in repeated auctions with 

unrestricted offers is not speculative, and has been observed in telecommunications 

spectrum auctions, where vast differences in results have occurred based on highly 

variable bidding behavior.  These auctions have established a central lesson of auction 

design, namely, that it is essential to consider dynamic offer behavior in repeated auctions, 

rather than simply to assume static behavior independent of auction design.   

VII. THE AES PROPORTIONAL MOPR PROPOSAL WOULD PROFOUNDLY ALTER 

THE CONCEPT OF THE MOPR IN ITS EXISTING APPLICATION, AND WOULD 

CONTRADICT ITS INTENT. 

(48) Consistent with the findings of the Commission in its June 29 Order, PJM proposes a 

MOPR with expanded application to a range of specific resource types and existing 

resources (as well as demand resources), rather than only to new natural gas-fired 

combustion turbine and combined cycle resources, as under the existing tariff.  PJM’s 

MOPR would apply only to resources receiving an “Actionable Subsidy” as defined in 

PJM’s proposal.  Floor Offer Prices for new resource offers would be based on the 

estimated cost of new construction for the resource type, less expected revenues from the 

energy and ancillary services markets.  Alternatively, sellers could elect to have the Floor 

Offer Price determined by the resource’s actual costs net of expected revenues.  This 

MOPR mechanism for new resources corresponds closely to the process in the current 

tariff, with the expansion of eligible resource types constituting the main change.  For 

existing resources, PJM is proposing a separate method for determining the applicable 

Floor Offer Prices.  These would be based on the going-forward cost, also termed the 

Avoidable Cost Rate (“ACR”), for each resource type, rather than construction and 

                                                 
30 A classic example of how auction design affects offer behavior is provided by comparing a single price auction design to 

a pay-as-bid construct.  In a single price auction, most offers are well below the clearing price.  Yet it is naïve to assume 

that total procurement cost would be lower with a pay-as-bid design that would pay each seller its offer.  Sellers will not 

submit the same offers under both auction constructs.  Offers at avoidable cost will generally be profit maximizing in a 

single price auction, but in a pay-as-bid auction it would result in each seller covering only its avoidable cost, with no 

contribution to fixed or common costs.  Sellers will consequently offer at much higher prices in a pay-as-bid auction.  

See, for example, Kahn, et al., “Uniform Pricing or Pay-as-Bid Pricing: A Dilemma for California and Beyond,” The 

Electricity Journal, July 2001.       
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development costs.  Again, sellers would have the alternative for the Floor Offer Price to 

be based on resource-specific values instead of the default values for each resource type.       

(49) AES proposes a Proportional MOPR that would radically alter the concept of the 

minimum offer price rule, setting the MOPR price level not at the construction cost or the 

going-forward cost of the resource, but instead at the subsidy level that the resource 

receives.  AES argues that the materiality of a subsidy should be judged in terms of its 

potential to affect offer behavior.31  AES’s rationale for setting the Floor Offer Price at the 

magnitude of the subsidy received is that it represents the maximum amount by which the 

resource’s offer could be changed by receipt of the subsidy.  However, this assumes that 

all resources offer into the capacity market at their going-forward costs; they do not.  In 

particular, resources such as baseload nuclear plants will often offer into the capacity 

market as price-takers, i.e., at a zero price, to ensure that they clear the market.  As 

discussed above, this is particularly true when a resource receives a subsidy that 

effectively nets out imputed market revenues, as occurs with the Illinois ZEC payment.  A 

“make-whole” subsidy that assumes capacity market revenues are earned by the eligible 

resource effectively creates a financial necessity for the resource to clear the capacity 

market, which in turn fundamentally changes the economic incentives that the resource-

owner faces when deciding whether, and at what price, to offer its capacity into the 

market.  Subsidy programs such as the ZEC also are predicated on the (in-state) recipients 

of the subsidy making a long-term commitment to remain in operation, further 

incentivizing them to submit zero-price offers to ensure that they clear the capacity 

market, regardless of the price signal.    

(50) Furthermore, even if a subsidized resource offers at its going-forward cost, a minimum 

offer price set at the subsidy level would not mitigate market price distortions.  Consider a 

resource with a going-forward cost (net of energy and ancillary services revenues) of 

$150/MW-day, facing a capacity market that clears at $100/MW-day.  To keep the 

resource from retiring, its home state provides a subsidy with a value of $60/MW-day, 

which allows the resource to offer at $90/MW-day and clear the market, setting the new 

clearing price at that level.  Resources that had previously cleared the market based on 

competitive offers between $90/MW-day and $100/MW-day are displaced and do not 

clear the market, and the clearing price is suppressed.  Setting the applicable minimum 

offer price at the subsidy level of $60/MW-day, rather than the actual net going-forward 

                                                 
31 Initial Comments of the AES Corporation, page 13. 
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cost of $150/MW-day, clearly would provide no mitigation of the market distortion caused 

by the subsidy, because the floor price would be below the expected (distorting) offer 

price of $90/MW-day.  The AES proposal ignores the intent of the MOPR to ensure that 

subsidies do not allow a resource to offer at a price below its cost of entry or, for an 

existing resource, its going-forward cost.  Ensuring that capacity offers reflect these true 

costs is essential to the function of the market in signaling the value of incremental 

capacity and guiding economically efficient additions and retirements.   

(51) AES’s concern appears focused on default MOPR values for particular resource types 

(e.g., solar) that exceed going-forward costs.  Yet the expanded MOPR contemplated by 

the Commission, and as proposed by PJM, would provide resource owners the opportunity 

to demonstrate actual going-forward costs that are below the default levels, so this 

concern is completely misplaced.   

VIII. THERE IS INSUFFICIENT INFORMATION ABOUT HOW SMR WOULD 

FUNCTION IN PRACTICE TO MAKE IT A VIABLE ALTERNATIVE AT THIS TIME 

(52) The IMM has advanced perhaps the most radical, and least elaborated, proposal for 

modifying the PJM capacity market.  At the same time, the IMM’s proposal reflects a 

highly consistent application of the principles the Commission has defined for just and 

reasonable market design.  Rather than allowing subsidized resources to opt for being 

carved out from the RPM as an alternative to being subjected to an expanded MOPR, the 

IMM proposes to require all capacity to offer into the RPM at competitive levels, 

including cost-of-service regulated generation.  While the IMM states that the SMR 

proposal is not a MOPR, the distinction is one focused on the language of intent rather 

than functionality.  PJM’s current MOPR is characterized as a mechanism to prevent the 

exercise of buyer-side market power.  The IMM’s SMR proposal is intended to avoid the 

MOPR’s “implicit impugning of nonmarket approaches.”32  Nonetheless, the SMR would 

need to establish competitive offer levels for all capacity materially supported with non-

market revenue, and so would necessarily function like a MOPR. 

(53) While we agree with many of the principles articulated in the IMM’s brief, there is too 

little information about the SMR proposal presented therein for us to evaluate the 

proposal.  The SMR is itself little more than a stated principle that all capacity, including 

                                                 
32 IMM Brief, page 9. 
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cost-of-service regulated generation, should be included in the capacity market at 

competitive levels.  So much is left unspecified, particularly how competitive levels 

would be determined for cost-of-service resources, that it is impossible for us to judge 

whether SMR would likely result in just and reasonable rates.  One concern we have is 

that under the SMR construct, a significant proportion of the market would be subject to 

administrative pricing, with uncertain effects on market efficiency.  In our opinion, there is 

insufficient information about how SMR would function in practice to make it a viable 

alternative at this time. 

IX. A PROPERLY-STRUCTURED MOPR WOULD CORRECT MARKET 

DISTORTIONS AND WOULD NOT THWART STATE POLICY 

(54) While the IMM’s SMR proposal is extreme in the extent to which it would subject 

capacity with out-of-market support to competitive offer requirements, the approach 

highlights that an expanded MOPR, by whatever name, would be sufficient to correct 

market distortions caused by subsidized resources participating in the capacity market.  A 

properly-structured MOPR, adhering to the same underlying rationale as the Commission-

approved MOPR provisions in PJM’s current tariff, is compatible with the Commission’s 

first principles of capacity markets and would prevent market distortion by ensuring that 

offers in the capacity market exclude the effects of state subsidies.  There is no need for an 

additional “accommodative” mechanism, such as a carve-out, that would serve to reverse 

the corrective effect of the MOPR.   

(55) A MOPR would not thwart state policy.  The primary effect of an expanded MOPR on 

state policy would be to prevent a state from leaning on the PJM capacity market, with 

competitive generators, and out-of-state ratepayers shouldering the costs of subsidizing 

one state’s local, favored resources.  An expanded MOPR would result in states bearing 

more of the costs of state subsidies, which is entirely appropriate.  By reducing the export 

of subsidy costs to other states, a MOPR would also discourage an expanding spiral of 

state subsidies to protect local, favored resources. 

(56) The intent to “accommodate” state policy is focused on the concern that the load of 

subsidizing states might in some sense be exposed to double payment for capacity.  This 

concern is misplaced for several reasons.  First, it is appropriate for states to bear the full 

costs of their policy decisions.  Second, the accommodation represented by the FRR 

Alternative and associated constructs would functionally equate to enshrining price 
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suppression and market distortion in the capacity market.  Third, “accommodation” is 

already provided through the unrestricted access to revenue from the energy and ancillary 

services markets that subsidized resources would continue to enjoy.  Prices in these 

markets will continue to be artificially suppressed as a result of state-subsidized resources, 

even if the Commission were to approve a properly structured MOPR to protect the 

capacity market.  If allowing a degree of price suppression is considered to be the required 

trade-off of applying an expanded MOPR, that is already occurring, and will continue to 

occur regardless of what modifications to the capacity market are adopted. 

(57) An expanded MOPR, without additional market modifications that would undo its effects, 

would prevent the fundamentally unjust and unreasonable outcome of subsidized, and 

otherwise uneconomic, resources displacing lower-cost competitive resources.  A MOPR 

would eliminate discriminatory, preferential treatment for subsidized resources in the 

capacity market.  
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AFFIDAVIT OF PAUL M. SOTKIEWICZ, PH.D. 

I. QUALIFICATIONS 

1. My name is Dr. Paul M. Sotkiewicz. I am the President and Founder of E-Cubed Policy 

Associates, LLC (“E-Cubed”) and formerly served as the Chief Economist in the 

Market Service Division of PJM Interconnection, L.L.C. (“PJM”).  I have been asked 

by the Electric Power Supply Association (“EPSA”) to submit this reply affidavit in 

support of reply comments in response to the Commission initiated paper hearing on 

PJM’s Reliability Pricing Model (“RPM”) in these proceedings.1 

2. Prior to founding E-Cubed, I worked as a contractor and directly for PJM 

Interconnection, L.L.C. (“PJM”) in Audubon, Pennsylvania from February 2008 until 

                                                 
1 Calpine Corp. v. PJM Interconnection, L.L.C., 163 FERC ¶ 61,236 (2018) (“June 29th Order”).  
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October 2016.  The remainder of my qualifications can be found in my initial affidavit 

filed with EPSA’s comments on October 2, 2018 in this proceeding.2  

II. PURPOSE AND ORGANIZATION OF THE AFFIDAVIT 

3. The purpose of my affidavit is to respond to certain comments of the Illinois Commerce 

Commission (“ICC”).  Specifically, I respond to the ICC’s suggestion that the 

Commission consider doing away with the Reliability Pricing Model (“RPM”) 

Capacity Market in favor of making changes to the PJM energy markets through 

changing price formation under the false assertion that the RPM Capacity Market is not 

a market at all, but rather a non-market “administrative construct.”  The ICC also 

complains, without merit, that the PJM markets do not account for other resource 

attributes, with the implicit assumption that PJM markets should compensate for 

attributes other than for energy, resource adequacy, and other reliability services.  

4. Section III of this affidavit describes how the RPM capacity market is indeed a market 

by any valid economic definition and explains that all real-world markets, including 

wholesale electricity markets, have rules and administrative features that are designed 

to address the reality that they do not exist in a sanitized, textbook environment of 

perfect competition. Absent such rules and administrative procedures, markets as we 

know them could not exist and would not perform as intended.  

5. Section IV provides an explanation of how environmental externalities, which are 

negative externalities, such as emissions of pollutants such as carbon dioxide (“CO2”), 

sulfur dioxide (“SO2”), nitrogen oxides (“NOx”), and other air pollutants are handled in 

                                                 
2 See Initial Brief of the Electric Power Supply Association, Docket Nos. EL16-49-000, et al. (filed Oct. 2, 
2018) (the “EPSA Initial Brief”), Attachment A, Affidavit of Paul M. Sotkiewicz, Ph.D. (“Sotkiewicz 
Initial Affidavit”). 
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markets as additional costs that should be incurred for using the environmental services 

as a means to dispose of these pollutants as a cost to providing wholesale market 

services, rather than as an additional revenue stream.  This discussion also discusses the 

fact that the policy choice to assign a cost to emissions is well within the purview of the 

states and fits well with the market design.   

6. Section V discusses the reason for the RPM Capacity Market and the role it has played 

in ensuring resource adequacy while also explicitly accounting for current 

environmental policies that treat the use of environmental amenities as an input cost to 

producing energy and ensuring resource adequacy.  As explained in this section, absent 

the RPM Capacity market, there would be an incentive for some loads to “free ride” on 

the actions of other loads that would otherwise contract for capacity to ensure reliability 

during system peaks and emergencies. 

7. Section VI explains that the alleged problems that the ICC identifies do not go away if 

one moves from an energy and capacity market construct to an energy-only construct, 

as the ICC implies.  With or without a capacity market, reliability has a cost and, in 

particular, generation resources must cover their going forward costs to remain in 

commercial operation to ensure resource adequacy.  With or without a capacity market, 

subsidies such as ZECs will distort the market and jeopardize its ability to convey the 

price signals needed to ensure reliability in the most cost-effective manner. And with or 

without capacity markets, the constant market rule changes lamented by the ICC are 

likely to remain a fact of life whether they are in the capacity market or in the energy 

market. Indeed, even with the capacity market shouldering the responsibility for 

ensuring resource adequacy, the PJM energy market is also constantly undergoing 
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design changes, or discussions of design changes in ways that are no different from the 

changes that are often proposed in the capacity market.       

III. THE RPM CAPACITY MARKET IS A MARKET BY ANY 
CONVENTIONAL DEFINITION WITH ALL THE USUAL PROPERTIES 
OF MARKETS FROM AN ECONOMIC PERSPECTIVE 

8. A market is any arrangement to bring together buyers and sellers of a product or 

service.  The product or service must be well-defined.  And in this market, suppliers of 

the product need to have a means by which to express their willingness to accept a level 

of payment.  By the same token, buyers must have a means by which to express their 

willingness to pay for the product or service.  Markets can be decentralized in the sense 

that there is not a single central place for buyers and sellers to be matched together but 

can be done through informal means such as through electronic platforms such as is the 

case with the market for housing.  Alternatively, as with the PJM wholesale power 

markets and various other commodity markets, they can be centralized where buyers 

and sellers are brought together and trade under a single framework with an explicit 

market clearing mechanism.  Whether the market is decentralized or centralized has no 

relevance to the question of whether it is a market. 

9. The RPM Capacity Market is a centralized market that satisfies all of the key properties 

of a market.  It brings together buyers and sellers of the well-defined product known as 

“capacity” that provides the service known as “resource adequacy.”  Sellers of capacity 

express through their supply offers their willingness to accept payment where their 

optimal offer is equal to their net going forward or avoidable cost they need to cover to 

remain in commercial operation.  Buyers of capacity are represented by a market-wide 

demand curve for capacity that is subject to extensive discussion in the stakeholder 

process and subject to Commission approval, have the individual ability to express their 
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willingness to pay through becoming a Demand Resource, Energy Efficiency Resource, 

or through Price Responsive Demand within the RPM Capacity Market construct. 

10. In short, the RPM capacity market satisfies all the properties of being a market.  And 

while RPM itself is a centralized market construct, it is also flexible in that it allows 

individual buyers and sellers to conduct bilateral transactions that are financial in 

nature that settle against the market clearing price in the RPM Capacity Market. But the 

key word here is individual, and not the state or other entity forcing buyers into such 

arrangements through non-bypassable charges as is the case with ZECs in Illinois or 

New Jersey.  The bilateral agreements have to be between “consenting parties” who 

willingly enter into the bilateral agreement. 

A. All Markets Have Rules and Administrative Frameworks to Ensure Efficient 
Functioning  

11. For the reasons set forth above, the ICC’s assertion that RPM is not a market, but an 

administrative construct, can be easily dismissed.  Such an assertion shows a lack of 

understanding of what markets really are as discussed above.  The fact that the RPM 

Capacity Market has administrative rules does not make it any less a market.  

12. All markets, centralized or decentralized, operate subject to rules, whether they are 

formally prescribed or informally followed and enforced by participants. Markets 

cannot operate in the absence of rules. Markets without rules is simply called chaos. 

Rules, whether they are formally presented or informally followed provide information 

on the products and prices available, provide for confidence that transactions are real 

and can be enforced, and guard against manipulation and market power. In short, the 

purpose of market rules is to guide market outcomes to be as efficient as possible. 
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13. For example, all markets have some kind of reporting requirements, have rules 

regarding providing true and accurate information to prevent fraud, rules to ensure all 

parties in the market are creditworthy so that when a transaction takes place, there is 

confidence that there is a creditworthy counterparty on each side of the transaction.  

Commodity markets have rules on position limits to prevent one party from “cornering 

the market” to manipulate outcomes.  The RPM Capacity Market is no different in this 

sense from any other market. 

14. These rules and administrative frameworks reflect the fact that real-world markets do 

not abide by the simple, textbook assumptions of perfectly competitive markets that 

include perfect information, many buyers and sellers such that no party has the ability 

to affect market price, and no externalities.  The rules and administrative frameworks 

are, in fact, essential to account for the fact that the “perfect competition” described in 

textbooks is an ideal, not a reality, and to bring the operation of real-world markets 

closer to that ideal. 

15. Where the RPM Capacity Market does differ is with market demand curve for capacity. 

Load has voluntarily decided to participate, but the market demand curve is a 

mechanism by which the load ensures there will be no free riders among the all load 

and that all parties will pay their share of the resource adequacy responsibility.  This 

feature, while unique to capacity markets in the power industry, has its roots in the idea 

that reliability has some public good characteristics.  A public good is a good that is 

non-rivalrous (my consumption of reliability does not prevent your consumption of 

reliability) and non-excludable (no one connected to the grid can be prevented from 

enjoying reliability). 
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16. In the case of public goods, there is an incentive for buyers to free ride on others paying 

for the good by not purchasing the public good themselves.  Given the nature of 

reliability as having some public good characteristics, there needs to be a market-wide 

demand set for capacity to ensure resource adequacy.  Yet, in spite of this, loads can 

reduce their demand through being a Demand Resource, providing Energy Efficiency, 

or Price Responsive Demand if they believe they do not need as much capacity. 

17. In short, if the ICC’s characterization of the RPM market as “administrative” refers to 

the demand curve, it is missing the point that there are sound economic reasons for this 

feature, which avoids free-riding by loads.  Importantly, even with this “administrative” 

element, the RPM still provides the ability for demand to reduce their capacity 

obligations through direct market participation.  

18. If the reference to “administrative” is directed to the proposition that market 

participants are not free to manipulate the market through exercises of market power on 

the supply-side or demand-side, it is even harder to understand the basis for the ICC’s 

objection.  This aspect of the RPM construct is consistent with rules such as position 

limits in other commodity markets and with rules governing all markets.  Such rules 

only serve to enhance the competitiveness of market outcomes, bringing the real-world 

market closer to the “perfect competition” ideal. 

IV. NEGATIVE EXTERNALITIES ARE PROPERLY INCLUDED AS 
ADDITIONAL INPUT COSTS TO PRODUCTION IN WHOLESALE 
POWER MARKETS AND NOT AS ADDITIONAL REVENUE STREAMS  

19. Negative externalities in an economic sense can be thought of intuitively as economic 

activity, such as power generation, that imposes costs on others, such as air pollution, 

without the economic activity (power generation) paying for those costs.  The operative 

word here is paying.  Effectively, absent such costs, power generation is getting an 
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input to production for free when it should be paying for it.  The reason for this is the 

inability to assign property rights for the air to be used as a place to dispose of 

emissions that are a byproduct of power production.  

20. Currently, there are many ways in which property rights to the air have been implicitly 

defined to belong to society through state or federal government.  One means by which 

this has been done is through the setting of an explicit price through an emission tax or 

implicitly through a cap and trade program that limits emissions.  There are many 

examples of this latter approach in the Title IV SO2 Trading Program under the 1990 

Clean Air Act Amendments,3 the now effective Cross State Air Pollution Rule 

(CSAPR)4 that for which there are prices on SO2 and NOx emissions.  For CO2, the 

Regional Greenhouse Gas Initiative (“RGGI”) places a price on CO2 emissions.5 

21. In each of these instances these are additional costs that generators face when 

producing power and competitive forces in wholesale power market will directly 

account for such costs in price formation and factor into the competitiveness of each 

generation resource.  All else being equal, lower emitting resources will be lower cost 

and likely more competitive in wholesale power markets.  

22. In short, the optimal treatment of negative externalities, such as air pollution, is to 

explicitly recognize the cost of the negative externality through a price on the negative 

externality. This has the direct effect, as already discussed, of placing a price on this 

                                                 
3 See United States Environmental Protection Agency (“US EPA”), 1990 Clean Air Act Amendments, 
Title IV: Acid Deposition Control, Sections 400-416,  available at 
https://web.archive.org/web/20120501115725/http://epa.gov/oar/caa/title4.html.  
4 See US EPA, “Overview of the Cross State Air Pollution Rule”, available at 
https://www.epa.gov/csapr/overview-cross-state-air-pollution-rule-csapr.  
5 See The Regional Greenhouse Gas Initiative (“RGGI”), “Elements of RGGI” available at 
https://www.rggi.org/program-overview-and-design/elements.  
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input and increasing the costs of production, in the case the cost of power generation. 

There is also the indirect effect, all else being equal, that the price of energy in the 

wholesale power market should increase sending the signal to demand that they should 

consume less energy in an effort to reduce the amount of the negative externality (air 

pollution). This optimal treatment also aligns the competitive incentives of generation 

resources to be lower emitting, all else equal. 

23. Costs for meeting other emissions initiatives are also factored into costs to participate in 

the capacity market.  For example, meeting the standards on the emission of air toxics 

and heavy metals in the Mercury and Air Toxics Standards (“MATS”)6 are factored 

into costs that are reflected in the capacity market in the form of additional capital 

investments, higher fixed O&M costs, or lower energy market revenues.  The same is 

true for state-based initiatives in various PJM states such as the Illinois Multi-Pollutant 

Standards (“IL MPS”),7 Maryland Healthy Air Act,8 and New Jersey High Electricity 

Demand Day (“HEDD”) standards.9  

                                                 
6 See US EPA, 40 CFR Part 63, National Emission Standards for Hazardous Air Pollutants: Coal- and 
Oil-Fired Electric Steam Generating Units, Federal Register, Vol. 79, No. 223, November 19, 2014. 
Available at https://www.gpo.gov/fdsys/pkg/FR-2014-11-19/pdf/2014-27126.pdf.  
7 See Illinois Pollution Control Board (IL PCB), TITLE 35: ENVIRONMENTAL PROTECTION 
SUBTITLE B: AIR POLLUTION CHAPTER I: POLLUTION CONTROL BOARD SUBCHAPTER c: 
EMISSION STANDARDS AND LIMITATIONS FOR STATIONARY SOURCES PART 225 
CONTROL OF EMISSIONS FROM LARGE COMBUSTION SOURCES, Section 225.233.  Available 
at https://pcb.illinois.gov/documents/dsweb/Get/Document-55740/  
8 See Maryland Department of Environment (“MDE”), Maryland Healthy Air Act, available at 
https://mde.maryland.gov/programs/Air/Pages/MD_HAA.aspx. The standards went into effect in July 
2007.  
9 See David Owen, Division of Air Quality, New Jersey Department of Environmental Protection (“NJ 
DEP”), NATURAL GAS COMBINED CYCLE PROJECTS AND CO2 BACT EMISSION LIMITS IN 
NEW JERSEY, Presentation at the MARAMA Workshop, February 22, 2018 at 3. Available at 
http://www.marama.org/images/stories/documents/11_David_Owen_MARAMA_Presentation.pdf.  
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24. PJM’s Energy and Capacity markets are designed to factor in these costs directly into 

supply offers and, as stated before, those generation resources with lower costs to meet 

such standards are going to be more competitive and likely earn higher net revenues 

due to their reduced environmental impact.  In this sense, making explicit such 

environmental costs is consistent with market design and ensures that all generation 

resources face these costs, and they become part of the competitive calculus.  

A. Illinois’s Solution to Environment Policy is Inconsistent with Optimal 
Treatment of Negative Environmental Externalities, Inconsistent with 
Competitiveness Incentives, and Inconsistent with Efficient Market Design 

25. The ICC falsely claims that PJM’s markets do not account for environmental attributes.  

In fact, they do explicitly account for environmental attributes that are represented 

optimally as additional costs in both the energy and capacity markets. The problem is 

that, through Zero Emissions Credits (“ZECs”),10 Illinois has made a conscious 

decision to not make emitters pay for the use of the air for disposing of such emissions. 

26. In effect, Illinois has made the poor, and it can be argued irrational, policy decision 

recognize, and require emitters to pay for a  the right to use the air for the disposal of 

CO2 emissions, but instead implicitly to create a property right for “avoided emissions” 

assigned to chosen nuclear resources and then to provide a revenue stream directly from 

the state. In essence, the state of Illinois rather than recognizing a property right over air 

for CO2 emissions that could be reflected in the PJM markets, Illinois has instead 

conferred this property right to a private party owner of nuclear resources that is a 

direct competitor with other resources in wholesale power markets. And having elected 

                                                 
10   Illinois General Assembly, Public Act 99-0906 (“Future Energy Jobs Act” or “FEJA”), November 30, 
2016, available online at http://www.ilga.gov/legislation/publicacts/99/PDF/099-0906.pdf. The FEJA was 
signed into law by Governor Bruce Rauner on December 7, 2016. 
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to proceed in this manner, there is no means by which other resources can face the cost 

of emission under such a policy.  The ZECs approach thus effectively takes competition 

over emissions costs out of the wholesale power market and places it at the state 

legislature for competition for subsidies, in the form of property rights over avoided 

emissions, as so aptly described by the PJM IMM: 

“Subsidies are contagious. Competition in the markets could be replaced by 
competition to receive subsidies. PJM markets have no protection against this 
emergent threat. Accurate signals for entry and exit are necessary for well-
functioning and competitive markets. Competitive investors rely on accurate 
signals to make decisions.”11 

 
27. So, while the ICC falsely and erroneously complains the PJM markets do not account 

for environmental attributes, Illinois only has itself to blame for having eschewed what 

is optimal policy treatment and abdication of its exercise of property rights to create 

“attributes” in a fashion that works against, rather than with, the PJM markets and takes 

such costs out of the PJM market.  If Illinois had created a standard for CO2 emissions 

in the same manner as the RGGI or as the CSAPR has done for SO2 and NOx where a 

price could be placed on CO2 emissions, these costs would be included in the market. 12  

 

                                                 
11 Monitoring Analytics, LLC, State of the Market Report for PJM 2016: Volume 2: Detailed Analysis, 
March 9, 2017, p. 2. 
12 The IL MPS does not create an explicit price for emissions but creates what is commonly known as a 
“bubble” over a subset of units in the state to meet an emissions rate standard. In this way, the owner of 
the plants within the bubble must make decisions about how to dispatch its units and implicitly creates an 
opportunity cost for the unit owner that is not transparent to the rest of the market, nor is this the same 
cost faced by others in the market. Competitors face different bubbles and different opportunity costs. 
Implicitly the costs in the form of reduced energy market revenues would be reflected in the capacity 
market, but these costs are far from transparent as they are in RGGI and CSAPR. 
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V. ABSENT THE RPM CAPACITY MARKET, PJM WOULD HAVE BEEN 
UNABLE TO MAINTAIN RESOURCE ADEQUACY IN THE FACE OF 
IMPENDING RETIREMENTS  

A. PJM’s Capacity Credit Market Prior to RPM 

28. Prior to RPM, PJM operated a daily and monthly capacity market known as the 

Capacity Credit Market (“CCM”).  The CCM lacked the key market design features of 

RPM.  The demand curve was vertical in the CCM with the implication that any 

capacity above the installed reserve margin target is valued at zero.  There were no 

locational restrictions or recognitions in the CCM to reflect actual transmission 

constraint to deliver capacity to different portions of the PJM system.  Because it was a 

daily or monthly market, there was no actionable price signal that would allow new 

entry to take place when or where needed.  Obviously, the RPM Capacity Market 

represented a significant step forward from CCM, as it addressed all of those flaws. 

29. There were two major symptoms of the problems with the old CCM construct that had 

become apparent before PJM moved to RPM.  The first was the feature that prices for 

capacity were extremely low and falling after 2001 as shown in Figure 1.13  The second 

piece as shown in Figure 1 is that retirements were increasing quickly after 2001 and in 

conjunction with the lower capacity prices.  What is even more prevalent are 

                                                 
13 See Paul M. Sotkiewicz, Ph.D., “Overview of Results and Changes in the PJM Reliability Pricing 
Model Capacity Market” Presentation at the EUCI Capacity Markets Conference, August 31, 2015, 
Cambridge, MA. Figure 1 comes from slide 5 of that presentation. The data in this figure for retirements 
can be found at https://pjm.com/planning/services-requests/gen-deactivations.aspx. The data on CCM 
capacity prices can be found in the 2006 State of the Market Report for PJM, Volume 2: Detailed 
Analysis, Chapter 5 available 
athttp://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2006/2006-som-volume-ii-
section5.pdf  
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announced retirement prior to 2006 were as high as 3,500 MW per year.14  Moreover, 

these actual or announced retirements were predominantly in the eastern part of PJM 

which had been historically transmission constrained. 

 
B. Absent RPM, More Retirements and Less Reliability Would Have Been the 
Rule of the Day   

30. Following the Commission approval of the RPM Capacity market the number of 

announced/pending retirements dropped dramatically according to a 2008 study by the 

Brattle Group for PJM on the RPM Transition auctions.15  The Brattle Group estimated 

there was 4,461 MW of capacity that likely would have retired, but deferred retirement 

due to the implementation of the RPM Capacity Market as shown through withdrawn 

retirements and other discussions Brattle had with generation owners.16 

                                                 
14 The Brattle Group, Review of PJM’s Reliability Pricing Model (RPM), June 30, 2008, at 19-20. See 
Figure 6. 
15 The Brattle Group, Review of PJM’s Reliability Pricing Model (RPM), June 30, 2008, at 19-20. See 
Figure 6 at 20 to see how these retirements changed dramatically. 
16 Id. at 19-22. Table 2 at 21 summarizes this analysis. 

Figure 1: CCM Prices and Retirements in PJM 1999-2006 
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31. Furthermore, the Brattle Group determined that an additional 24,264 MW of capacity 

would have been unable to cover their going forward costs absent revenues from the 

RPM transition auctions, though this capacity had not announced intentions to retire 

prior to RPM.17  Overall, it can be concluded that the implementation of the RPM 

Capacity Market avoided over 28,000 MW of possible retirements. 

32. Absent the implementation of the RPM Capacity Market, resource adequacy reliability 

would have been severely threatened.  Taking the PJM forecast reserve margins as of 

June 14, 2006,18 and applying different retirement scenarios to the deferred retirements 

and additional capacity not covering going forward costs, it is easy to see how PJM 

would have been unable to meet its installed reserve target to limit the loss of load to 

one-day-in-ten years as shown in Table 1. 

                                                 
17 Id. There would have been no need to announce retirements so far in advance since the PJM Tariff only 
required a 90-day notice to PJM regarding the intent to deactivate an operational resource. This tariff 
requirement has not changed.  
18 See Paul M. Sotkiewicz, Ph.D., “Overview of Results and Changes in the PJM Reliability Pricing 
Model Capacity Market” Presentation at the EUCI Capacity Markets Conference, August 31, 2015, 
Cambridge, MA. Table 1 comes from slide 6 of that presentation.  
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33. From Table 1, it is abundantly clear that absent the RPM Capacity Market, there would 

have been insufficient revenues in what was a de facto energy only market given the 

low prices for capacity in the old PJM Capacity Credit Market. 

C. RPM Ensured Resource Adequacy while Seeing a Turnover to a Cleaner 
Generation Resource Mix   

34. In the early years of RPM, especially during the transition auction period, there were 

several environmental initiatives that were requiring generation resources to make 

decisions on installing SO2 and NOx control equipment due to state environmental 

policies such as the Maryland Healthy Air Act in 2007 or EPA enforcement actions 

against generation resources in eastern PJM, with some of these enforcement actions 

being taken against resources in New Jersey.19  These are the areas that are most 

transmission constrained historically. 

35. As a consequence of RPM, all these resources were able to make needed environmental 

upgrades to their resources and the RPM market design, because costs of environmental 

impacts were explicitly included, could be accounted for and the twin goals of reduced 

air pollution in the form of SO2 and NOx were achievable along with also meeting 

reliability objectives as shown in Table 1 above. 

                                                 
19  See US EPA, PSEG Fossil L.L.C. Settlement, available at https://www.epa.gov/enforcement/pseg-
fossil-llc-settlement. The settlement was reached in 2006 and affected Mercer Units 1 and 2, Hudson Unit 
2, and Kearney Units 7 and 8. 

 2 00 7/2 00 8 2 00 8/2 00 9 2 00 9/20 1 0 20 10 /20 11  

T ar g e t IR M  15 .0 0%  15 .0 0%  1 5.0 0%  1 5.5 0%  
IR M  kn o w n  r e ti r em en t s o n ly  20 .8 4%  19 .2 9%  1 8.2 6%  1 7.2 4%  
IR M  25 %  a t R is k R e ti r e  16 .3 0%  14 .8 6%  1 3.9 0%  1 2.9 6%  
IR M  50 %  a t R is k R e ti r e  11 .7 6%  10 .4 3%  9.5 5%  8.6 7%  
IR M  75 %  a t R is k R e ti r e  7 .2 2%  6 .0 0%  5.2 0%  4.3 9%  
IR M  10 0%  a t R isk  R eti r e  2 .6 9%  1 .5 7%  0.8 5%  0.1 0%  

 

Table 1: Potential Reserve Margins under Different Retirement Scenarios from the 2008 Brattle Study of RPM 
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36. In more recent history, RPM was able to easily incorporate the costs of environmental 

controls to meet the MATS for heavy metals and air toxics in RPM offers and those 

offers could compete with cleaner resources such as new combined cycle natural gas 

plants to provide capacity in PJM.  And because of the PJM market design, when the 

cost of retrofits could not compete with new natural gas generators, MATS became a 

non-event in PJM as nearly with nearly 32,000 MW of retirements since the beginning 

of 2010.20  However, the market response to these retirements in the wake of MATS 

has been  nearly 33,000 MW of new combined cycle gas entry leaving the PJM region 

with cleaner air, lower costs, and even more robust reserve margins to ensure reliability 

with the reserve margin of percent in the last Base Residual Auction.21  

37. In short, the ICC, in its comments, and Illinois, when it adopted ZECs, are simply, 

egregiously wrong in claiming that RPM does not account for environmental attributes 

or concerns.  From its inception, RPM has done just that and has been able to reduce 

emissions while ensuring resource adequacy.  It has shown this at its initial 

implementation. RPM has shown this with the MATS.  Competition over costs and the 

inclusion of environmental costs are what matter as these costs can be faced by all 

market participants in the market.  If Illinois and the ICC would only chose to reflect 

CO2 as a cost that must be paid in the production of power, this could be easily 

accommodated by the RPM Capacity Market, and it does not matter whether this cost is 

due an  explicit price on CO2 emissions or resources specific or statewide caps on 

                                                 
20 PJM Interconnection LLC, Generator Deactivations, Accessed November 6, 2018, available at 
http://pjm.com/-/media/planning/gen-retire/generator-deactivations-xls.ashx?la=en  
21 PJM Interconnection LLC, 2021/2022 RPM Base Residual Auction Results, available at 
https://pjm.com/-/media/markets-ops/rpm/rpm-auction-info/2021-2022/2021-2022-base-residual-auction-
report.ashx?la=en. Table 8 shows the new entry over time and Table 1 shows the reserve margin. 
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emissions, or resources or fleet-wide emissions rates for CO2, these costs can be 

incorporated into PJM’s markets. 

VI. ABANDONING THE RPM CAPACITY MARKET DOES NOT CHANGE 
THE NEED FOR GENERATION RESOURCES TO COVER GOING 
FORWARD COSTS, THE NEED FOR MARKET RULE CHANGES OR THE 
DISTORTING EFFECTS OF ZEC SUBSIDIES 

38. Call it the “First Law of Commercial Financial Dynamics”: generation resources must 

be able to cover their going forward or avoidable costs in order to remain in 

commercial operation.  This is true whether resources operate in a market paradigm like 

PJM with an energy and capacity market, or an energy-only market like that preferred 

by the ICC in their comments. 

39. However, the stress of covering such costs will be greater in an energy only construct 

where the ICC ironically suggests PJM make what would be drastic changes to energy 

price formation and energy market design while at the same time lamenting such 

changes in the RPM Capacity Market.  What is even more ironic is that the PJM energy 

and ancillary services markets have always been undergoing constant changes to their 

design, including dramatic changes such as with the advent of reserve shortage pricing, 

updates to the operating reserve demand curve, the inclusion of Price Responsive 

Demand in real-time energy markets. 

A. The PJM Energy and Ancillary Service Market are no Less Administrative 
or Subject to Change than the RPM Capacity Market 

40. As has been discussed previously, all markets have rules and requirements. The PJM 

energy and ancillary services market are no different than any other market with a set of 

rules and no different than the RPM Capacity Market that has various rules. 

41. If one were to compare the rule sets for RPM Capacity Market to the PJM Energy and 

Ancillary Service markets, the set of rules for the energy and ancillary services is larger 
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than that for the capacity market. PJM lists four manuals, Manuals 10, 11, 12, and 15 as 

pertaining directly to the energy market.22 In total these manuals currently have 483 

pages cover to cover.23 Combined these manuals have been revised 201 times with the 

Manual 11, Energy and Ancillary Services Market Operations having been revised 98 

times alone.24  

42. The RPM Capacity Market only has two manuals, Manuals 18 and 18A with a 

combined 308 pages, of which 48 pages are dedicated to energy efficient measurement 

and verification.25 There have been 43 total revisions to these manuals with 40 of these 

revisions being done to Manual 18, PJM Capacity Market. The idea that the Capacity 

Market is so much more administrative or more subject to change than the PJM energy 

and ancillary service markets just does not stand up to any serious scrutiny.  

43. It is essential to consider that the PJM markets are a means to ensure reliability at the 

lowest possible cost. Similar to the idea that the RPM Capacity Market is designed to 

ensure resource adequacy, the PJM energy and ancillary service markets are designed 

to ensure reliability in short term-operations. 

44. To draw further parallels between the energy and ancillary service markets and the 

capacity market, consider the following examples. In the RPM Capacity Market, the 
                                                 
22 PJM Interconnection, LLC, Manuals page available at https://pjm.com/library/manuals.aspx. PJM 
Manual 10: Pre-Scheduling Operations Revision: 36 Effective Date: December 22, 2017; PJM Manual 
11: Energy & Ancillary Services Market Operations Revision: 98 Effective Date: October 25, 2018; PJM 
Manual 12: Balancing Operations Revision: 38 Effective Date: April 20, 2018; PJM Manual 15: Cost 
Development Guidelines Revision: 29 Effective Date: May 15, 2017. 
23 Manual 10 has 35 pages, Manual 11 has 201 pages, Manual 12 has 119 pages and Manual 15 has 128 
pages. Page counts are cover to cover. 
24 And even only counting revisions to Manual 11 since RPM was implemented, there would still be 71 
revisions far outpacing the number of revisions to the Capacity Market manuals. 
25 PJM Manual 18: PJM Capacity Market Revision: 40 Effective Date: February 22, 2018; PJM Manual 
18B: Energy Efficiency Measurement & Verification Revision: 03 Effective Date: November 17, 2016.  
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demand curve is there to ensure long-term resource adequacy and to ensure there is no 

free-riding by any loads in supplying resource adequacy. In the PJM energy market, if 

not enough demand is bid into the Day-ahead Energy Market relative to the real-time 

load forecast, PJM has the ability to commit additional resources out of the market to 

ensure that load is served. The cost of such commitments is then assigned, in part, to 

loads that differ in their real-time consumption from their day-ahead cleared bids. Such 

a mechanism helps guard against free-riding in maintaining energy balance in the PJM 

energy markets.  

45. The demand for ancillary services such as regulation and frequency response, 

synchronized reserves, and non-synchronized reserves is determined based on 

reliability need of the system in a manner that is similar to the determination of point of 

the demand curve for capacity to ensure resource adequacy. 

46. In summary, the operational and reliability basis of all PJM markets requires rules to 

meet the objective of ensuring reliability in the most cost-effective manner possible 

while also aligning incentives to prevent free riding by some customers in the provision 

of these services. To suggest that one set of PJM markets, the energy and ancillary 

service markets, can be held up as an ideal of “free and unfettered” markets while the 

capacity market is a “non-market, administrative construct” is simply wrong and does 

not even pass the most basic of “eye tests”. 

B. ZECs are No Less Distorting in the Energy Market than They Are in the 
Capacity Market 

47. It is clear the ICC believes that all the discussion around ZECs as subsidies that distort 

the RPM Capacity Market would simply disappear if the PJM markets went to an 
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energy only construct as they implicitly suggest. Such a belief is nothing more than 

economic fantasy. 

48. Subsidies, no matter the type or the form will distort market outcomes. There is no way 

to get around that “inconvenient economic fact” for the ICC and the state of Illinois in 

this instance. The distortions to the RPM Capacity market have been well documented. 

These subsidies result in artificial price suppression, inefficient displacement of 

economic resources, and lead to overall higher costs for the market.26 

49. For the sake of argument, assume an energy only construct with the same ZEC 

subsidies so valuable to the ICC. If it is the case that absent the subsidies these zero 

emitting nuclear resources receiving the payments would retire. Taking these large, low 

marginal cost but high fixed cost resources out of the energy supply stack would, at 

best, lead to no change in prices if the marginal resource type. However, in many hours, 

especially peak hours, it is likely that energy prices would increase as the marginal 

resource would have higher running costs. But also, this marginal resource would have 

much lower fixed costs that the subsidized resource and lead to a generation mix with 

lower overall costs which is more efficient. 

50. And if PJM were to become an energy only construct with all generation resources 

needing to cover their going forward costs out of the energy market alone, there would 

be the same discussions about the distortionary effects of the subsidies, but in an energy 

market context. The basic outlines of the story and the fight would not change. Only the 

venue (energy market vs. capacity market) would change.  

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

                                                 
26 See Sotkiewicz Initial Affidavit. 
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51. This concludes my affidavit. 
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