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Pursuant to Rule 713 of the Rules of Practice and Procedure of the 

Federal Energy Regulatory Commission (the “Commission”),1 the Electric Power 

Supply Association (“EPSA”)2 respectfully requests rehearing of the 

Commission’s final rule in the above-captioned proceeding.3  Specifically, EPSA 

requests rehearing with respect to the Commission’s decision to allow states to 

eliminate the so-called “contract option” – i.e., the option for a qualifying facility 

(“QF”) to elect a legally enforceable obligation (“LEO”) under which energy 

purchases are priced based on the purchasing utility’s avoided costs at the time 

the LEO is incurred.  The Commission failed to provide a meaningful response to 

arguments by EPSA and others that allowing states to eliminate the contract 

                                                 
1 18 C.F.R. § 385.713 (2019). 
2  EPSA is the national trade association representing competitive power suppliers 
in the U.S.  EPSA members provide reliable and competitively priced electricity from 
environmentally responsible facilities using a diverse mix of fuels and technologies.  
EPSA seeks to bring the benefits of competition to all power customers.  These 
comments represent the position of EPSA as an organization, but not necessarily the 
views of any particular member with respect to any issue. 
3  Qualifying Facility Rates & Requirements, Implementation Issues Under the 
Public Utility Regulatory Policies Act of 1978, Order No. 872, 172 FERC ¶ 61,041 (2020) 
(the “Final Rule”). 
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option was discriminatory, in violation of the requirements of Section 210 of the 

Public Utility Regulatory Policies Act of 1978 (“PURPA”),4 and was not the 

product of reasoned decision-making. 

I. STATEMENT OF ISSUES 

In accordance with Rule 713(c)(2) of the Commission’s Rules of Practice 

and Procedure,5 EPSA hereby identifies each issue on which it seeks rehearing 

of the Final Rule, and provides representative precedent in support of its position 

on each of those issues: 

1. The Commission’s decision to allow states to eliminate the contract 
option was arbitrary and capricious, because the Commission failed 
to provide a meaningful response to serious objections to this 
change raised by EPSA and others, including Commissioner Glick.  
See, e.g., New England Power Generators, Inc. v. FERC, 881 F.3d 
202, 210 (D.C. Cir. 2018) (“NEPGA”); TransCanada Power 
Marketing Ltd. v. FERC, 811 F.3d 1, 12 (D.C. Cir. 2015) 
(“TransCanada”); American Gas Association v. FERC, 593 F.3d 14, 
20-21 (D.C. Cir. 2010) ("AGA"); PPL Wallingford Energy LLC v. 
FERC, 419 F.3d 1194, 1198 (D.C. Cir. 2005) (“PPL Wallingford”); 
City of Vernon v. FERC, 845 F.2d 1042, 1048 (D.C. Cir. 1988) 
(“Vernon”). 

2. The Commission’s decision to allow states to eliminate the contract 
option was arbitrary and capricious and not the product of reasoned 
decision-making, because it represents an unexplained departure 
from Commission precedent on which parties have placed 
substantial reliance.  See, e.g., FCC v. Fox Television Stations, 
Inc., 556 U.S. 502, 515 (2009) (“Fox”); NEPGA, 881 F.3d at 210-
11; West Deptford Energy, LLC v. FERC, 766 F.3d 10, 21 (D.C. Cir. 
2014) (“West Deptford”). 

3. The Commission’s decision to allow states to eliminate the contract 
option was contrary to law, because it discriminates against QFs.  
See 16 U.S.C. § 824a–3(b)(2) (2018). 

                                                 
4  16 U.S.C. § 824a–3 (2018). 
5  18 C.F.R. § 385.713(c)(2) (2019). 
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4. Rehearing of the Commission’s decision to allow states to eliminate 
the contract option is required because it was based on “an 
erroneous view of law” and, “as a consequence, [the Commission] 
fail[ed] to exercise the discretion delegated to it by Congress.”  Prill 
v. NLRB, 755 F.2d 941, 942 (D.C. Cir. 1985) (“Prill”). 

II. BACKGROUND 

Under Section 210 of PURPA,6 the Commission is required to adopt rules 

“to encourage cogeneration and small power production,”7 including rules 

requiring electric utilities to “purchase electric energy from such facilities.”8  The 

Commission’s rules for such purchases must: 

insure that, in requiring any electric utility to offer to 
purchase electric energy from any qualifying 
cogeneration facility or qualifying small power 
production facility, the rates for such purchase—  

(1) shall be just and reasonable to the electric 
consumers of the electric utility and in the 
public interest, and 
(2) shall not discriminate against qualifying 
cogenerators or qualifying small power 
producers. 

No such rule . . . shall provide for a rate which 
exceeds the incremental cost to the electric utility of 
alternative electric energy.9 

PURPA does not specify precisely how or when “avoided cost” rates are to be 

determined in accordance with these principles, but, for the last four decades, the 

Commission’s regulations have required that states give QFs the option to 

provide energy or capacity pursuant to a LEO with rates “based on either:  (i) The 

avoided costs calculated at the time of delivery; or (ii) The avoided costs 
                                                 
6  16 U.S.C. § 824a–3 (2018). 
7  16 U.S.C. § 824a–3(a) (2018). 
8  16 U.S.C. § 824a–3(a)(2) (2018). 
9  16 U.S.C. § 824a–3(b) (2018). 
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calculated at the time the obligation is incurred.”10  As Commissioner Glick 

explains, the first option is known as the “as-available option” and the second as 

the “contract option.”11 

In its September 19, 2019 notice of proposed rulemaking,12 the 

Commission proposed to allow an individual state to eliminate the contract 

option – i.e., to eliminate the option for a QF to elect a legally enforceable 

obligation with the avoided cost for energy calculated at the time the obligation is 

incurred.13  EPSA and others argued that the elimination of this option would 

improperly disadvantage QFs relative to utilities and would thereby violate the 

statutory requirement that QF rates not discriminate against QFs.14 

The Final Rule adopted the NOPR proposal regarding the contract option, 

without modification.  The Commission found that allowing states to require 

                                                 
10  18 C.F.R. § 292.304(d) (2018). 
11  Final Rule, 172 FERC ¶ 61,041, Statement of Commissioner Glick at P 9 (Glick, 
Comm’r, dissenting) (the “Glick Dissent”). 
12  Qualifying Facility Rates & Requirements, Implementation Issues Under the 
Public Utility Regulatory Policies Act of 1978, Notice of Proposed Rulemaking, 168 
FERC ¶ 61,184 (2019) (the “NOPR”). 
13  See id. at P 32 (proposing to allow states to “set the energy component of the 
rate a purchasing electric utility pays for a QF’s power based on market prices rather 
than on the purchasing electric utility’s administratively-determined avoided cost rate”). 
14  See Comments of the Electric Power Supply Association at 7-13, Docket 
Nos. RM19-15-000, et al. (filed Dec. 3, 2019).  See also, e.g., Comments of 
Environmental Law and Policy Center, Natural Resources Defense Council, Sierra Club, 
Southern Environmental Law Center, Sustainable FERC Project, Vote Solar, North 
Carolina Sustainable Energy Association, and Montana Environmental Information 
Center in Opposition to the Commission’s Notice of Proposed Rulemaking under 
PURPA at 47-51, Docket Nos. RM19-15-000, et al. (filed Dec. 3, 2019) (the “PIO 
Comments”); Comments of the South Carolina Solar Business Alliance at 4-10, Docket 
Nos. RM19-15-000, et al. (filed Dec. 3, 2019) (“SCSBA Comments”); Comments in 
Response to Notice of Proposed Rulemaking by the Solar Energy Industries Association 
at 28-38, Docket Nos. RM19-15-000, et al. (filed Dec. 3, 2019); sPower Development 
Company, LLC Comments on Notice of Proposed Rulemaking at 13, Docket 
Nos. RM19-15-000, et al. (filed Dec. 3, 2019). 
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variable energy payments in LEOs would “better comply with Congress’s clear 

instruction in PURPA that the Commission may not require QF rates in excess of 

a purchasing utility’s avoided costs.”15 

III. REQUEST FOR REHEARING 

In relevant part, Section 210(b) of PURPA16 requires that the Commission 

adopt rules for QF rates that ensure that such rates (1) do not discriminate 

against QFs; and (2) do not exceed the purchasing utility’s avoided cost.  To be 

sure, the Final Rule is correct that the latter requirement “limits . . . the 

Commission’s ability to address . . . claims of discrimination”17 in the sense that 

the Commission cannot, in the name of remedying discrimination, require QF 

rates that exceed avoided cost.  But it is equally true that fundamental principles 

of statutory interpretation demand that the Commission promulgate rules on QF 

rates that are non-discriminatory to the maximum extent permitted by the avoided 

cost cap.18  The Commission failed to do so in the Final Rule when it amended its 

regulations to allow states to eliminate the contract option. 

The Commission’s abdication of its statutory duty to ensure that QF rates 

are non-discriminatory to the maximum extent compatible with the avoided cost 

                                                 
15 Final Rule, 172 FERC ¶ 61,041 at P 256. 
16  16 U.S.C. § 824a–3(b) (2018). 
17  Final Rule, 172 FERC ¶ 61,041 at P 82. 
18  See Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (stating that a statute 
should construed “to give effect, if possible, to every word Congress used”).  See also, 
e.g., Clark v. Uebersee Finanz-Korporation, A.G., 332 U.S. 480, 488 (1947) (stating that 
conflicting statutory requirements should be construed “to give all of it . . . the most 
harmonious, comprehensive meaning possible”); Earle v. Carson, 188 U.S. 42, 47 
(1903) (“[T]he controlling principle is that, when reasonably possible, a statute should be 
so interpreted as to harmonize all its requirements by giving effect to the whole.”). 
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cap was arbitrary and capricious and contrary to law.  This abdication appears to 

reflect fundamental misapprehensions on the Commission’s part as to the nature 

and extent of the discrimination facilitated by the Final Rule and as to the breadth 

of its discretion to remedy this discrimination through rules for calculating avoided 

cost. 

A. The Final Rule Fails to Address the Discriminatory Effect of 
Allowing States to Eliminate the Contract Option or to Grapple 
with Serious Objections Raised in that Regard 

In the Final Rule, the Commission conceded that, as EPSA had argued, 

“the statutory requirement in PURPA section 210(b)(1) that QF rates ‘shall not 

discriminate against’ QFs is more restrictive than the FPA’s prohibition against 

‘unduly discriminatory’ rates.”19  This more restrictive requirement leaves no room 

for avoided cost rates that discriminate against QFs relative to purchasing 

utilities, even if the Commission finds the discrimination to be justified (i.e., not 

undue).  In other words, subject to compliance with the avoided cost cap, the 

Commission cannot allow states to set discriminatory QF rates, even if the 

Commission determines those discriminatory rates to be justified by differences 

between QFs and utilities or other policy goals, such as minimizing the burden of 

forecasting error on consumers.  Yet, that is precisely what the Final Rule does. 

In response to arguments that its approach is discriminatory, the 

Commission first declares that “variable energy rate/fixed capacity rate contracts 

are standard in the electric industry . . . .”20  But what may or may not be 

                                                 
19  Final Rule, 172 FERC ¶ 61,041 at P 82 (citation omitted). 
20  Id. at P 39. 
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standard in the industry has no bearing on whether the Commission’s approach 

violates the statutory prohibition against discriminatory rates for utility purchases 

from QFs.  The statutory requirement is that avoided cost rates not discriminate 

against QFs relative to utilities, not that such rates conform to standard industry 

practices, so pointing to standard industry practices is simply non-responsive to 

the objections raised.  Moreover, as the Commission acknowledges in the next 

paragraph of the Final Rule, “electric utilities with franchised service territories 

that make sales at retail are often effectively guaranteed the recovery of their 

energy costs in their retail rates by their state regulatory authorities—provided 

that such costs are prudently incurred.”21  As the courts have repeatedly 

emphasized, an agency must respond to serious objections to its approach and 

may not, as the Commission did here, “respond with a non sequitur.”22 

The Commission also insists that eliminating fixed energy price contracts 

is not discriminatory because a franchised utility’s rates will be “set based on 

costs they actually incur to produce electricity for their customers” and that such 

costs “would be the same energy costs that are used in determining the electric 

utilities’ avoided costs that will, in turn, set the as-available avoided cost rates to 

be charged by QFs.”23  This response is no more responsive or persuasive than 

                                                 
21  Id. at P 40. 
22  Vernon, 845 F.2d at 1048.  See also, e.g., TransCanada, 811 F.3d at 12 (“It is 
well established that the Commission must ‘respond meaningfully to the arguments 
raised before it.’” (quoting Public Serv. Comm'n v. FERC, 397 F.3d 1004, 1008 (D.C. Cir. 
2005))); PPL Wallingford, 419 F.3d at 1198 (“An agency’s ‘failure to respond 
meaningfully’ to objections raised by a party renders its decision arbitrary and 
capricious.”  (quoting Canadian Ass'n of Petr. Producers v. FERC, 254 F.3d 289, 299 
(D.C. Cir. 2001))). 
23  Final Rule, 172 FERC ¶ 61,041 at P 40. 
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the first and similarly represents a failure to satisfy the requirements of reasoned 

decision-making.24  Significantly, the Commission failed to respond to serious 

objections raised not only by commenters but also by dissenting Commissioner 

Glick on this issue.25   

The assumption that the purchasing utility’s cost-based rates will perfectly 

track changes in costs actually incurred to produce electricity appears to reflect 

the Commission’s understanding that “most states provide for fuel adjustment 

clauses applicable to rates, which allow utility rates to adjust automatically with 

changes in utility fuel and purchased power costs.”26  As an initial matter, 

however, the Final Rule does not apply solely in states where all utilities employ 

fuel and purchased power adjustment clauses or where such clauses apply to all 

sources of energy production.  Where the purchasing utility does not use such 

clauses, its rates will be based on long-term forecasts of energy prices and will 

remain fixed for a period of time until its next rate case,27 an arrangement 

indistinguishable from a LEO with avoided cost calculated at the time the 

obligation is incurred.  

More fundamentally, the Final Rule rests on unsupported assumptions 

about how fuel and purchased power adjustment clauses operate.  In particular, 

the Commission appears to assume that these clauses will necessarily reflect 

                                                 
24  See supra note 22. 
25  See AGA, 593 F.3d at 20 (“[W]hile FERC is not required to agree with arguments 
raised by a dissenting Commissioner . . . , it must, at a minimum, acknowledge and 
consider them.”). 
26  Final Rule, 172 FERC ¶ 61,041 at P 122 (footnote omitted). 
27  See id. 



9 

short-term fluctuations in fuel and other energy-based costs.  In a number of 

jurisdictions, however, these clauses also cover costs incurred under long-term 

contracts, including long-term fuel supply contracts, long-term power purchase 

agreements, and equivalent financial instruments.28  Such long-term contracts 

present the same issues to consumers as forecasted energy pricing in QF rates, 

and the mere presence of an adjustment clause does not, therefore, alter the fact 

that the rates established for the utility – which are central to the discrimination 

inquiry – are in these circumstances driven by long-term forecasts, which may 

prove, in hindsight, to have been inaccurate. 

In addition, the Final Rule’s focus on utility rates tracking costs, whether 

through fuel and purchased power adjustment clauses or other means, fails to 

grapple with the discriminatory effect of allowing states to eliminate the contract 

option.  As Commissioner Glick states: 

The idea that those clauses, which ensure that utilities 
recover a specific variable cost (i.e., their cost of fuel), 
is the same thing as having your entire revenue 
exposed to variations in prevailing market conditions 
is hogwash.  The presence of fuel adjustment clauses 
in no way suggests that vertically integrated utilities 
are subject to anything remotely close to the level of 
revenue variation contemplated in this Final Rule.29 

When the purchasing utility makes an investment, it does so knowing that it will 

be fully insulated from price volatility by virtue of being “effectively guaranteed the 

recovery of [its] energy costs in [its] retail rates by [its] state regulatory 

                                                 
28  See, e.g., 2010 Colo. Sess. Laws, H.B. 10-1365, § 40-3.2-202(2) (state 
legislation expressly providing for the pass-through to retail ratepayers of “the costs of 
long-term gas contracts without the risk of future regulators disallowing contracts”), 
https://leg.colorado.gov/sites/default/files/images/olls/2010a_sl_140.pdf. 
29  Glick Dissent at P 15. 
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authorities—provided that such costs are prudently incurred.”30  Remedying the 

discrimination here is not about providing the QF with a corresponding guarantee 

of cost recovery, as the Final Rule suggests;31 it is to about providing the QF with 

a comparable degree of insulation from market volatility, as the contract option 

does.32 

The Commission’s heavy reliance on utility allegations that “overestimates 

and underestimates have not balanced out”33 also misses the point.  At the 

outset, it bears emphasis that, as Commissioner Glick states, the Commission 

has “ma[de] no effort to validate these allegations, or assess whether the 

overestimations of avoided cost were, in fact, balanced out.”34  Even if these 

allegations were providing more than “half the picture” over the 40-year history of 

PURPA implementation,35 they are simply irrelevant absent evidence that 

avoided cost forecasts are inherently less accurate than the cost estimates used 

to set the purchasing utilities’ own rates.  Given that both sets of forecasts are 

                                                 
30  Final Rule, 172 FERC ¶ 61,041 at P 40. 
31  See id. at P 88. 
32 See Small Power Production & Cogeneration Facilities; Regulations 
Implementing Section 210 of the Pub. Util. Regulatory Policies Act, Order No. 69, 10 
FERC ¶ 61,150, FERC Stats. & Regs. ¶ 30,128 at 30,880 (“Order No. 69”) (explaining 
that the contract option will “ensure the certainty of rates for purchases from a qualifying 
facility which enters into a commitment to deliver energy or capacity to a utility”), on 
reh’g, Order No. 69-A, 11 FERC ¶ 61,166, FERC Stats. & Regs. ¶ 30,160 (1980), aff’d in 
part & vacated in part sub nom. American Elec. Power Serv. Corp. v. FERC, 675 F.2d 
1226 (D.C. Cir. 1982), rev’d in part sub nom. American Paper Inst., Inc. v. Am. Elec. 
Power Serv. Corp., 461 U.S. 402 (1983). 
33  Final Rule, 172 FERC ¶ 61,041 at P 254 (footnote omitted). 
34  Glick Dissent at P 16 (footnote omitted).  See also SCSBA Comments at 7 
(discussing questions raised about similar analyses submitted to the Public Service 
Commission of South Carolina). 
35  Glick Dissent at P 16.   
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prepared, in the first instance, by the purchasing utilities themselves, it would be 

more than a little surprising if forecasts used to determine what the utilities must 

pay were more likely to overstate costs than the forecasts used to determine 

what the utilities get paid.  At the same time, it is hardly surprising that energy 

price forecasts of both types would have erred on the high side in recent years, 

because, as a number of commenters noted, “[m]any energy industry players 

failed to anticipate recent changes in domestic natural gas production and 

renewable energy deployment costs.”36 

In its reliance on the use of variable energy rate/fixed capacity rate 

contracts and fuel and purchased power adjustment clauses, the Commission 

also assumes a clear divide between energy and capacity that simply does not 

exist where vertically integrated utilities are involved.  Utilities may, for instance, 

invest in generation technologies with high capital but low operating and low fuel 

costs.  In that case, some portion of the capital costs are justified by the forecast 

value of future energy production.  For example, wind-powered, solar-powered, 

hydroelectric and nuclear-powered generation facilities are not subject to volatile 

fuel-price inputs.  Instead, their capital costs reflect the cost of capturing the 

future value of energy through turbines, hydroelectric impoundments, uranium 
                                                 
36  Comment of the Harvard Electricity Law Initiative at 24, Docket No. RM19-15-000 
(filed Dec. 3, 2019).  See also Comments of the Northwest and Intermountain Power 
Producers Coalition, Community Renewable Energy Association Renewable Energy 
Coalition, and Oregon Solar Energy Industries Association at 4, Docket Nos. RM19-15-
000, et al. (filed Dec. 3, 2019) (stating that the NOPR’s “conclusion that QF prices are 
above market prices is an artifact of the general decline in wholesale electric prices over 
the last decade”); PIO Comments at 50 (stating that “all utility generation acquisitions –
 not just QF contracts – entered before fracking technology and an economic recession 
were likely premised on forecasts that, in hindsight, turned out to have been too high”).  
See also id. at 47-50 (citing specific examples of energy price forecasts that provided, in 
hindsight, to have been too high). 
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refuelings, and the like.  Accordingly, when a utility “rate bases” the capital costs 

of such a facility and is permitted to earn a return of and on that capital, it is 

necessarily doing so on the basis of a forward assumption of the value of that 

future energy production.  As indicated in the EPSA Comments, at least one 

state commission, the Montana Public Service Commission, has acknowledged 

this parallel, observing that “forecasting error is a risk common to both QF and 

utility-owned assets.”37  The upshot is that utility customers will still bear the costs 

of forecast error of the future value of energy.  

Implicitly, the Commission appears to have balanced concerns about 

“consumers hav[ing] borne the brunt of overpayments”38 due to forecast errors 

against the Final Rule’s “important consequences for the ability of QF owners to 

finance their projects,”39 and concluded that the new balance struck in the Final 

Rule will “better comply with Congress’s clear instruction in PURPA that the 

Commission may not require QF rates in excess of a purchasing utility’s avoided 

costs.”40  But PURPA’s requirement that QF rates “not discriminate” against 

QFs41 leaves no room for such a balancing exercise, which, by definition, wrongly 

                                                 
37  EPSA Comments at 9 (quoting Montana Pub. Serv. Comm’n, In the Matter of 
NorthWestern Energy’s Application for Interim and Final Approval of Revised Tariff 
No. QF-1, Qualifying Facility Power Purchase, Order No. 7500d, ¶ 93, Docket 
No. D2016.5.39 (Nov. 24, 2017). 
38  Final Rule, 172 FERC ¶ 61,041 at P 254. 
39  Id. at P 37. 
40 Id. at P 256. 
41  16 U.S.C. § 824a–3(b)(2) (2018). 
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presumes that there is some degree of discrimination that can be justified and 

tolerated.42 

Even assuming arguendo that such a balancing exercise were permissible 

under these circumstances, the Final Rule puts a heavy thumb on the scale by 

ignoring the forecast risk inherent in utility rates in the ways discussed above and 

understating the rule’s impact on the financeability of QFs.  Of particular note on 

the latter point, the Commission claims that eliminating the contract option as to 

energy rates is no big deal, because the contract option will remain available as 

to capacity rates, which “should typically be sufficient to recover the QF’s 

financing costs and should therefore continue to facilitate QF financing.”43  As 

Commissioner Glick points out, however, this argument fails to account for 

Commission precedent allowing a utility “to offer a capacity rate of zero to QFs 

when the utility does not need incremental capacity.”44  As a result, he states, 

                                                 
42  See FTC v. Anheuser-Busch, Inc., 363 U.S. 536, 549 (1960) (finding that “price 
discrimination . . . is merely a price difference”). 
43  Final Rule, 172 FERC ¶ 61,041 at P 37. 
44  Glick Dissent at P 12.  See also Comments of the Southern Environmental Law 
Center, North Carolina Sustainable Energy Association, Alabama Interfaith Power & 
Light, Alabama Solar Industry Association, Inc., Appalachian Voices, Energy Alabama, 
Georgia Interfaith Power & Light, Georgia Solar Energy Association, Greater-
Birmingham Alliance to Stop Pollution, North Carolina Chapter of the Sierra Club, North 
Carolina Interfaith Power & Light, North Carolina Justice Center, South Carolina Coastal 
Conservation League, South Carolina Interfaith Power & Light, Southern Alliance for 
Clean Energy, Southface Institute, Tennessee Interfaith Power & Light, Upstate Forever, 
and Vote Solar at 12, Docket Nos. RM19-15-000, et al. (filed Dec. 3, 2019) (“[T]he 
practical reality is that many incumbent utilities do not offer any avoided capacity rate, 
meaning QFs will only have a variable rate option.”) (footnote omitted).  See also id. at 
12-18 (citing specific examples of utilities that have zeroed out their avoided cost 
capacity rate). 
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“QF developers will face the very real prospect of not receiving any fixed revenue 

stream, whether for energy or capacity . . . .”45   

B. The Avoided Cost Cap Does Not Justify Allowing States to 
Eliminate the Contract Option 

It is true enough that the avoided cost cap “limits . . . the Commission’s 

ability to address . . . claims of discrimination under PURPA.”46  But that limitation 

would only come into play if the contract option resulted in QF rates that exceed 

avoided cost.  Notwithstanding insinuations to the contrary in the Final Rule, QF 

rates based on avoided cost calculated at the time the obligation is incurred do 

not exceed avoided cost, and the avoided cost cap does not, therefore, justify the 

Commission’s allowing discriminatory rates through the elimination of the 

contract option.  The courts have held that an agency decision cannot be 

sustained where the agency “acts pursuant to an erroneous view of law and, as a 

consequence, fails to exercise the discretion delegated to it by Congress.”47 

In asserting that allowing states to require variable energy rates in LEOs 

will “better comply with Congress’s clear instruction . . . that the Commission may 

not require QF rates in excess of a purchasing utility’s avoided costs,”48 the Final 

Rule falsely presupposes a conflict between the contract option and the avoided 

cost cap.  The idea that there is any such conflict is irreconcilable with the 

                                                 
45  Glick Dissent at P 12.   
46  Final Rule, 172 FERC ¶ 61,041 at 82. 
47  Prill, 755 F.2d at 942. 
48  Final Rule, 172 FERC ¶ 61,041 at P 256.  See also id. at P 21 (claiming that this 
change “allows the states to better ensure that QF rates are at, but do not exceed, the 
statutory maximum rate established by Congress”). 
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Commission’s regulations and precedent.  Section 292.304(b)(5) of the 

Commission’s regulations expressly provides that: 

In the case in which the rates for purchases are 
based upon estimates of avoided costs over the 
specific term of the contract or other legally 
enforceable obligation, the rates for such purchases 
do not violate this subpart if the rates for such 
purchases differ from avoided costs at the time of 
delivery.49 

As the Commission has stated, this provision “make[s] clear that, if rates are 

based on avoided cost estimates at the time the obligation is incurred, the rates 

are consistent with PURPA’s requirements even if they differ from avoided costs 

at the time of delivery . . . .”50  The Final Rule did not modify, much less eliminate, 

Section 292.304(b)(5), and, as amended by the Final Rule, its regulations still 

allow states to retain the contract option, which would be irreconcilable with any 

claim that it conflicts with the avoided cost cap.  It is well established that an 

agency is “bound by its own regulations,”51 and the Commission cannot, 

therefore, take a position that is at odds with the terms of its own regulations. 

Any suggestion that the contract option is in conflict with the avoided cost 

cap would also be at odds with four decades of Commission precedent.  When it 

adopted Section 292.304(b)(5), the Commission rejected the notion that the 

prohibition against QF rates in excess of avoided costs “was intended to require 

a minute-by-minute evaluation of costs which would be checked against rates 
                                                 
49  18 C.F.R. § 292.304(b)(5) (2019).   
50  New York State Elec. & Gas Corp., 71 FERC ¶ 61,027, 1995 WL 216781 at *14 
(1995), on reh’g, 72 FERC ¶ 61,067 (1995), aff’d, New York State Elec. & Gas Corp. v. 
FERC, 117 F.3d 1473 (D.C. Cir. 1997. 
51  Panhandle E. Pipe Line Co. v. FERC, 613 F.2d 1120, 1135 (D.C. Cir. 1978) 
(citations omitted). 
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established in long term contracts between [QFs] and electric utilities.”52  To the 

extent the Commission has now concluded otherwise, it was required to 

acknowledge and explain the departure from precedent on which parties have 

placed substantial reliance.53 

The Commission’s regulations and the well-established precedent 

discussed above also leave no room for claims that, for purposes of PURPA’s 

avoided cost cap, there a single measure of “avoided cost.”  For this reason, it is 

legally incorrect to claim, as the Final Rule does, that a QF rate equal to the 

purchasing utility’s avoided cost at the time of delivery, “by definition . . . could 

not be discriminatory.”54  In FPC v. Conway Corp.,55 the Supreme Court 

addressed an analogous claim in rate proceedings under the Federal Power Act, 

which requires that rates be just and reasonable and not unduly discriminatory, 

and rejected the Commission’s argument that, once a “rate is determined to be 

just and reasonable, inquiry into discrimination is irrelevant . . . .”56  The Supreme 

Court held that this argument wrongly: 

assumes . . . that ratemaking is an exact science and 
that there is only one level at which a wholesale rate 
can be said to be just and reasonable and that any 
attempt to remedy a discrimination by [adjusting] the 

                                                 
52  Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,880. 
53  See, e.g., Fox, 556 U.S. 502, 515 (“An agency may . . . not depart . . . from a 
prior policy sub silentio or simply disregard rules that are still on the books.”); West 
Deptford, 766 F.3d at 20 (“It is textbook administrative law that an agency must ‘provide[] 
a reasoned explanation for departing from precedent or treating similar situations 
differently,’ . . . and Commission cases are no exception . . . .” (quoting ANR Pipeline 
Co. v. FERC, 71 F.3d 897, 901 (D.C. Cir. 1995))). 
54  Final Rule, 172 FERC ¶ 61,041 at P 83.   
55  426 U.S. 271 (1976). 
56  Id. at 278. 
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jurisdiction rate would always result in an [unjust and 
unreasonable] rate . . . .57   

The Supreme Court found that the Commission was required to “determine 

whether a wholesale rate, if set . . . partially or wholly to abolish any 

discriminatory effects found to exist, would [be unjust and unreasonable].”58  The 

same is true here.  The Commission cannot wash its hands of its duty to ensure 

that QF rates are non-discriminatory on the basis that such rates are consistent 

with one measure of avoided costs if setting QF rates based on another 

permissible measure of avoided costs would eliminate some or all of the 

discrimination. 

                                                 
57  Id.  
58  Id. at 279. 
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IV. CONCLUSION 

Wherefore, for the foregoing reasons, EPSA respectfully requests that the 

Commission grant rehearing of the Final Rule as requested herein.  

Respectfully Submitted, 

ELECTRIC POWER SUPPLY ASSOCIATION 

By:   /s/ David G. Tewksbury   
David G. Tewksbury 
Stephanie S. Lim 
MCDERMOTT WILL & EMERY LLP 
The McDermott Building 
500 North Capitol Street, NW 
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