UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
PJM Interconnection, L.L.C.

)

Docket Nos. ER21-2582-000

MOTION FOR LEAVE TO ANSWER AND
LIMITED ANSWER OF THE ELECTRIC POWER SUPPLY ASSOCIATION
Pursuant to Rule 213 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission (the “Commission” or “FERC”),1 the Electric Power Supply
Association (“EPSA”)2 respectfully submits this limited answer3 to the comments of the
Natural Resources Defense Council, the Sustainable FERC Project, the Sierra Club, and
the Union of Concerns Scientists (the “PIOs”),4 the answer of PJM Interconnection, L.L.C.
(“PJM”),5 and certain other pleadings filed in support of PJM’s July 30, 2021, filing6 of

1

18 C.F.R. § 385.213 (2021).

EPSA is the national trade association representing competitive power suppliers in the
U.S. EPSA members provide reliable and competitively priced electricity from environmentally
responsible facilities using a diverse mix of fuels and technologies. EPSA seeks to bring the
benefits of competition to all power customers. This pleading represents the position of EPSA as
an organization, but not necessarily the views of any particular member with respect to any issue.
EPSA has separately moved to intervene in this proceeding. See (doc-less) Motion to Intervene
of the Electric Power Supply Association, Docket No. ER21-2582-000 (filed Aug. 2, 2021).
2

EPSA has deliberately limited the scope of this answer as much as possible. Its decision
not to address particular assertions or arguments should not be construed as acceptance of, or
agreement with, such arguments or assertions.
3

Comments of Natural Resources Defense Council, Sustainable FERC Project, Sierra
Club, and Union of Concerned Scientists, Docket No. ER21-2582-000 (filed Aug. 20, 2021) (the
“PIO Comments”).
4

Motion for Leave to Answer and Answer of
No. ER21-2582-000 (filed Sept. 7, 2021) (the “PJM Answer”).
5

PJM

Interconnection,

Docket

Revisions to Application of Minimum Offer Price Rule, Docket No. ER21-2582-000 (filed
July 30, 2021) (the “July 30 Filing”). Capitalized terms used and not otherwise defined herein
have the meaning given them in the July 30 Filing or, if not therein defined, the PJM Open Access
Transmission Tariff.
6

proposed revisions to its minimum offer price rule (“MOPR”).7 As discussed briefly below
and in the attached supplemental affidavit of Collin Cain, M.SC., provided in Attachment A
hereto (the “Cain Supplemental Affidavit”), nothing in these or any other pleadings in this
proceeding remedies the fatal flaws in the July 30 Filing, and supporting commenters’
various requests for modifications or clarifications of the July 30 Filing only serve to
underscore why that filing must be rejected.
I.

LIMITED ANSWER
A.

None of the Supporting Comments or Answers Remedy the July 30
Filing’s Fatal Flaws

For all the reasons set forth in EPSA’s protest8 to the July 30 Filing, the July 30
Filing is unjust and unreasonable and unduly discriminatory and must, therefore, be
rejected. EPSA will not repeat its earlier arguments but does wish to respond briefly to
the testimony of Drs. Kathleen Spees and Samuel Newell submitted with the PIO

EPSA is entitled to answer the PIO Comments and other comments in support of the
July 30 Filing as a matter of right under Rule 213(a)(3) of the Commission’s Rules of Practice and
Procedure, 18 C.F.R. § 385.213(a)(3) (2021), because those comments do not represent, in form
or substance, “protest[s], [] answer[s], [] motion[s] for oral argument, or [] request[s] for rehearing”
to which answers are not permitted without leave under Rule 213(a)(2), 18 C.F.R. § 385.213(a)(3)
(2021). See 18 C.F.R. § 385.213(a)(3) (2021) (“An answer may be made to any pleading, if not
prohibited under paragraph (a)(2) of this section.”). EPSA respectfully requests leave to the PJM
Answer and any other pleadings deemed to be protests or answers pursuant to Rules 212 and
213 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. §§ 385.212, 385.213 (2021).
Although Rule 213 does not allow for answers to protests or answers as a matter of right, the
Commission regularly accepts otherwise impermissible answers where, as here, they will assist
the Commission’s understanding of the record and its decision-making. See, e.g., PJM
Interconnection, L.L.C., 174 FERC ¶ 61,075 at P 31 (2021); Midcontinent Indep. Sys. Operator,
Inc., 174 FERC ¶ 61,066 at P 17 (2021); ISO New England Inc., 174 FERC ¶ 61,046 at P 12
(2021).
7

Protest of the Electric Power Supply Association, Docket No. ER21-2582-000 (filed
Aug. 20, 2021) (the “EPSA Protest”).
8
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Comments9 and the reply affidavit of Professor Peter Cramton submitted with the PJM
Answer.10
1.

Response to the Spees/Newell Affidavit

As an initial matter, EPSA agrees with the PJM Power Providers Group (“P3”) that
the Spees/Newell Affidavit must be stricken because it is “tainted by the use of confidential
PJM capacity offer information that other parties cannot discover, examine, or rebut.”11
EPSA also takes strong exception to the PIOs’ insinuation that this affidavit is entitled to
some greater weight by virtue of coming from “experts routinely employed to advise PJM
on the economics of its markets . . . .”12 It is hardly remarkable that Drs. Spees and
Newell, as individuals paid by PJM on other matters, would be willing to testify in support
of PJM on this matter. More fundamentally, their testimony on this matter has little or
nothing to do with “the economics of [PJM’s] markets,”13 and, as Mr. Cain explains, their
claims regarding the July 30 Filing find no support in the economic principles they invoke.
Asserting that the Commission’s prior MOPR orders were “based on incomplete

PIO Comments, Attachment A, Written Testimony of Dr. Kathleen Spees and Dr. Samuel
A. Newell, Docket No. ER21-2582-000 (the “Spees/Newell Affidavit”).
9

PJM Answer, Attachment A, Reply Affidavit of Peter Cramton on behalf of PJM
Interconnection, L.L.C. (the “Cramton Reply Affidavit”).
10

Motion to Strike of the PJM Power Provider Group at 6, Docket No. ER21-2852-000 (filed
Aug. 30, 2021) (the “P3 Motion”). In response to the P3 Motion, the PIOs insist that P3’s
objections are unfounded because the Drs. Spees and Newell are relying on a publicly available
report that was issued in a New Jersey Board of Public Utilities proceeding to which P3 was a
party. See Public Interest Organizations’ Answer to Motion to Strike of the PJM Power Providers
Group at 6-17, Docket No. ER21-2582-000 (filed Sept. 13, 2021). But that misses the point that
that report relied, in turn, on confidential bid information not available to P3, EPSA and other
parties.
11

12

PIO Comments at 5.

13

Id. (emphasis added).
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and flawed economic logic,” Drs. Spees and Newell argue that a “corrected economic
analysis” supports a weakened MOPR that would not apply to “policy resources” on the
theory that state policies are addressing “negative externalities,” such as “the
environmental and health impacts caused by emissions from fossil fuel plants.”14 Mr. Cain
explains that this “characterization of state subsidies as compensation for the
environmental benefits provided by supported resources is an emotional appeal, not an
economic argument for PJM’s proposed MOPR.”15 The weak MOPR proposed in the
July 30 Filing would not “require accommodated state policies to pass any test of
environmental benefit versus cost, or even support environmental benefits versus cost,
or even support environmental benefits at all,”16 and would accommodate state subsidies
for coal-fired generation just as readily as subsidies for low- or zero-emissions
generation.17
Building on their unsupported characterization of state subsidies as correcting for
negative externalities, Drs. Spees and Newell then claim that a weak MOPR will produce
a more economically efficient outcome.18 Mr. Cain explains that this claim is likewise
unsupported as a matter of economics, stating:
The varied state policies supporting particular resource types
apply no consistent value of environmental attributes, and the
weak MOPR would place no limit on the level of support that
could be accommodated. PJM’s proposed MOPR has no

14

Spees/Newell Affidavit at 15-16 (footnote omitted).

15

Cain Supplemental Affidavit, ¶ 3.

16

Id.

17

See id.

18

See Spees/Newell Affidavit at 18-19.
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provision to assess which state policies are environmentally
reasonable or cost effective and which are not.19
Mr. Cain states that there is, therefore, “no justification to conclude that a weak MOPR
would produce results economically superior to a strong MOPR.”20
Drs. Spees and Newell also attempt to give a veneer of economic theory to the
July 30 Filing by arguing that a strong MOPR will result in a “deadweight loss that benefits
neither customers nor suppliers.”21 Mr. Cain debunks this theory as well, however,
explaining that any such claim “depends on the implicit and unsupported assumption that
state policies are consistent, environmentally reasonable, and cost-effective, none of
which conditions is ensured under PJM’s proposal.”22 To be sure, a weak MOPR will
produce low clearing prices, but there is no assurance that it will further environmental
goals or otherwise benefit society. As Mr. Cain explains:
Low prices that result from inappropriate and untested state
subsidies are very much a problem for society and the market.
Under a weak MOPR, resources that would otherwise be
economic, including merchant renewables and storage, may
be displaced by subsidized resources and not developed, or
they may simply seek their own subsidies. Moreover, this
claim blithely ignores the fact that under a weak MOPR state
policies will be funded through reductions in revenue to
existing market participants – participants that made longterm investments assuming that PJM and FERC would
remain committed to healthy, competitive markets, including
a well-functioning capacity market.23
To achieve the efficiency gains claimed by Drs. Spees and Newell, the applicability of the

19

Cain Supplemental Affidavit, ¶ 3.

20

Id.

21

Spees/Newell Affidavit at 29 (footnote omitted).

22

Cain Supplemental Affidavit, ¶ 3.

23

Id.
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MOPR would need to be a function of on-the-record Commission determinations
regarding individual state subsidy programs, with subsidized resources being exempted
from the MOPR only if and to the extent the applicable subsidy programs are found to
enhance efficiency. But that would necessarily force the Commission to abandon its
longstanding and well advised policy of declining to “pass judgment on state policies and
objectives . . . .”24 As Mr. Cain suggests, it is far more productive for the Commission to
focus on measures to address the effects of state policies on the wholesale markets and
to let the states make decisions on whether or not to subsidize with those measures in
mind.25
Notably, Drs. Spees and Newell estimate that the currently effective MOPR could
produce a $1.4 billion “[t]ransfer [p]ayment” from customers to suppliers by 2030.26
Leaving aside the fact that this estimate is completely inconsistent with Professor
Cramton’s conclusion that a broad or narrow MOPR “has little impact on capacity
prices,”27 it gets the direction of the payments completely backwards. First, as Mr. Cain
observes, the status quo is the currently effective MOPR, so it is the adoption of the weak
MOPR proposed in the July 30 Filing that will result in a transfer from suppliers to
consumers.28 Second, absent an effective MOPR, costs of subsidizing uneconomic

PJM Interconnection, L.L.C., 137 FERC ¶ 61,145 at P 3 (2011) (the “November 2011
Order”), on reh’g, 138 FERC ¶ 61,194 (2012), aff’d sub nom. New Jersey Bd. of Pub. Utils. v.
FERC, 744 F.3d 74 (3d Cir. 2014).
24

25

See Cain Supplemental Affidavit, ¶ 22.

26

Spees/Newell Affidavit at 29.

July 30 Filing, Attachment C, Affidavit of Peter Cramton on behalf of PJM Interconnection,
L.L.C., ¶ 59.
27

28

See Cain Supplemental Affidavit, ¶ 24.

6

resources will be shifted from customers in the subsidizing states onto “other sellers in
the PJM markets.”29 The upshot is that, if there is, in fact, a $1.4 billion transfer payment
occurring, it is a transfer from suppliers to consumers.
2.

Response to the Cramton Reply Affidavit

Professor Cramton opens his testimony by attacking EPSA and other critics of the
July 30 Filing on the grounds that they are organizations allegedly “interested in higher
capacity prices and slowing the entry of state-preferred generation” and declaring that
their protests “are best interpreted in this light.”30 The flinty reality is that every other party
in this proceeding has a stake in its outcome, and EPSA makes no apology for the fact
that it too has an interest, as a trade association whose members have invested billions
of dollars in tens of thousands of megawatts of generation that keep the lights on in the
PJM region. Professor Cramton himself is appearing as a witness paid by PJM, which
has an obvious institutional interest in appeasing subsidizing states and others opposed
to the currently effective MOPR, and his testimony is “best interpreted in this light.”31
EPSA also notes that, like Drs. Spees and Newell, Professor Cramton appears to
be laboring under the misapprehension that his non-expert, personal opinions on matters
such as what is “against the social interest”32 and what is “relevant to FERC”33 are entitled
to some sort of weight because he is an expert economist. He is mistaken. The premise
See Capacity Repricing or in the Alternative MOPR-Ex Proposal: Tariff Revisions to
Address Impacts of State Public Policies on the PJM Capacity Market at 31, Docket
No. ER18-1314-000 (filed Apr. 9, 2018).
29

30

Cramton Reply Affidavit, ¶ 2.

31

Id.

32

Id., ¶ 6.

33

Id., ¶ 16.
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for allowing expert testimony is that “the expert’s opinion will have a reliable basis in the
knowledge and experience of his discipline,”34 and an expert’s views are only entitled to
weight where the expert is “proffering opinions on issues or subject matter that are within
his area of expertise.”35

Professor Cramton’s musings on the social interest, legal

relevance, and other matters well outside his area of expertise should, therefore, be given
no weight.36
By the same token, testimony does not assume evidentiary weight simply because
it is couched in the jargon of the expert’s discipline. In this regard, Professor Cramton’s
claims that PJM’s proposal will enhance efficiency,37 like similar assertions by Drs. Spees
and Newell,38 fare no better than his more obviously unqualified opinions on matters
outside his area of expertise as his efficiency claims likewise lack a “reliable basis in the
knowledge and experience of his discipline.”39 An experienced cardiologist’s opinions

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 592 (1993) (“Daubert”).
While Daubert’s holding concerning the admissibility of expert testimony does not apply literally
in Commission proceedings, it is well established that “the spirit of Daubert . . . does apply to
administrative proceedings.” Niam v. Ashcroft, 354 F.3d 652, 660 (7th Cir. 2004) (citations
omitted).
34

Arista Records LLC v. Usenet.com, Inc., 608 F.Supp.2d 409, 422 (S.D.N.Y. 2009) (citation
omitted). See also, e.g., Morgan, Strand, Wheeler & Biggs v. Radiology, Ltd., 924 F.2d 1484,1490
(9th Cir. 1991) ((finding it appropriate to “give little weight to . . . a conclusory assertion” regarding
geographic market definition by two anesthesiologists where there was “no evidence that [they]
were experts qualified to opine on a highly technical economic question”).
35

That Professor Cramton is unqualified to testify on the legal question of relevance is
reinforced by his assertion the “revenue distributed to individual resources” is not “relevant to
FERC . . . .” Cramton Reply Affidavit, ¶ 16. He could not be more wrong, because, as explained
in the EPSA Protest, it is black-letter law that the Commission must consider the legitimate
interests of investors in public utilities when setting just and reasonable rates. See EPSA Protest
at 54-55 & nn.238, 240.
36

37

See, e.g., Cramton Reply Affidavit, ¶ 24.

38

See, e.g., Spees/Newell Affidavit at 14.

39

Daubert, 509 U.S. at 592.
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about heart disease are entitled to some evidentiary weight; the same cardiologist’s
opinions about how to clean gutters are not, even if those opinions are sprinkled with
medical jargon and framed in terms of heart-healthy approaches to cleaning gutters. As
Mr. Cain explains, the notion that a weak MOPR will improve efficiency rests on the
unsupported “assumption that state resource support is economically efficient.”40 As a
result, while framed in the language of economics, Professor Cramton’s conclusions lack
a reliable basis in the discipline of economics and are entitled to no evidentiary weight.
Even assuming arguendo that it is reasonable to consider carbon emissions in
measuring the efficiency of a capacity market that currently “has no feature to explicitly
recognize . . . [such] goals,”41 there is simply no basis for the assumption that a weak
MOPR will enhance efficiency. Yet that is exactly what Professor Cramton does, as
evidenced by his attempt to spin the risk that a weak MOPR will encourage further state
subsidies as a positive:
Perhaps the most compelling complaint [by protestors] is that
narrow MOPR may induce states to strengthen policies that
speed the energy transition. This is certainly possible.
Anytime you reduce the price of an activity, you are apt to
increase its use. Demand curves typically are downward
sloping. However, to the extent the state action addresses an
emissions externality, this may move market outcomes closer
to the ideal where the market price better reflects the social
cost of carbon. Older high-emission resources exit with the
entry of low-emitting resources. Market efficiency improves.42
Professor Cramton’s underlying assumption that all state subsidies will be directed to

40

Cain Supplemental Affidavit, ¶ 16.

41

November 2011 Order, 137 FERC ¶ 61,145 at P 90.

42

Cramton Reply Affidavit, ¶ 24 (footnote omitted).
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“speed[ing] the energy transition”43 ignores the terms of what his client has proposed. As
Mr. Cain notes, PJM’s proposal would allow “[a]ny resource . . . to clear the capacity
market with a state subsidy and displace a marginal resource would achieve the same
result, regardless of the level of subsidy or if it were renewable, nuclear, or fueled by
biomass, or even coal.”44 Moreover, he explains, even where a state subsidy might be
“‘directionally’ justified on the basis of a societal benefit (e.g., a cost of carbon), it does
not follow that it is efficient.”45 It would, in fact, be a matter of pure happenstance if the
subsidy were efficient from a carbon reduction perspective where, as P3 discusses with
respect to New Jersey’s subsidies for nuclear power plants, it is targeted at specific instate resources.46
In his reply affidavit, Professor Cramton takes exception to Mr. Cain’s
characterization of his model as a “black box.”47 But notwithstanding Professor Cramton’s
protestations to the contrary, Mr. Cain explains, Professor Cramton’s defense of his model
only serves to confirm that the model is, in fact, “very much a black box – a unique
construction that would be effectively impossible to replicate.”48 Professor Cramton’s
response to arguments that reliability was a pre-ordained property of his model has the
same effect. Mr. Cain notes that, in disputing this claim, Professor Cramton emphasizes

43

Id.

44

Cain Supplemental Affidavit, ¶ 16.

45

Id., ¶ 11.

See Reply Comments of the PJM Power Providers Group at 12-13, Docket
No. ER21-2582-000 (filed Sept. 3, 2021).
46

Cramton Reply Affidavit, ¶ 9 (citing EPSA Protest, Attachment A, Affidavit of Collin Cain,
M.SC., ¶ 53).
47

48

Cain Supplemental Affidavit, ¶ 28.
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that reliability “is a feature of the capacity construct.”49 Mr. Cain observes:
The representation of the capacity market in the Cramton
model is precisely what requires the reliability result. Since
meeting the target reserve margin (at a minimum) is a
fundamental constraint of the capacity market, it is
presumably captured in the Cramton model, and reliability is
a necessary result in both the “narrow” and “broad” MOPR
cases Professor Cramton evaluates.50
B.

Just and Reasonable Ratemaking Requires Consideration of Investor
Interests

Notwithstanding suggestions to the contrary in various comments supporting the
July 30 Filing,51 just and reasonable ratemaking does not begin and end with an analysis
of the short-term interests of consumers in lower rates. Rather, as EPSA previously
explained, just and reasonable ratemaking requires a balancing of investor and consumer
interests.52 Investors in existing merchant generation facilities are not asking to be
“indemnified” from environmental regulations, as Drs. Spees and Newell falsely allege,53
but they do have a statutory and constitutional right to market rules that give them a
reasonable opportunity to recover their costs.54 Effectively eliminating MOPR protection

49

Id., ¶ 29 (quoting Cramton Reply Affidavit, ¶ 38).

50

Id.

See, e.g.. PIO Comments at 44 (characterizing “ensur[ing] that consumers are protected
from excessive rates” as “the fundamental purpose of the FPA” (footnote omitted)); Joint
Consumer Advocates Comments in Support of PJM’s MOPR Filing and Request for Clarification
at 6, Docket No. ER21-2852-000 (filed Aug. 20, 2021) (the “JCA Comments”) (characterizing “the
“FPA’s core purposes” as “protect[ing] consumers and establish[ing] a regime of cooperative
federalism”).
51

52

See EPSA Protest at 54-55.

53

PIO Comments at 21.

54

See EPSA Protest at 54-55 & nn.238, 240.
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without an adequate alternative will deprive suppliers of that right55 and would disregard
significant reliance interests engendered by the Commission’s longstanding policies of
protecting the PJM capacity market from price suppression.56
The Commission’s recent order on PJM’s Market Seller Offer Cap57 only heightens
and underscores the importance of ensuring that any action on the July 30 Filing reflects
the required balancing of interests. The Commission cannot take the position that there
is no over-mitigation when all non-zero offers into the capacity market are mitigated down
to a cost-based level “to ensure such offers are competitive,”58 regardless of intent, and
then turn around and accept a weak MOPR that assumes there is rarely, if ever, any
justification for mitigating offers up to a cost-based level for the same purpose. That
would wrongly convert the just and reasonable standard into a one-way ratchet, under
which rate regulation works only for perceived consumer interests and against investor
interests. Apparently anticipating that the Commission will do just that, Commissioner
Danly warned in his dissent to that order that “PJM’s market design is becoming
increasingly discriminatory against existing generators” and “is swift[ly] becoming unduly
so.”59 EPSA agrees.
PJM’s reliance on the MSOC Order in its response to comments from the
Independent Market Monitor for PJM (the “IMM”) only serves to confirm the validity of

55

See id. at 30-53.

56

See id. at 64-69.

Independent Market Monitor for PJM v. PJM Interconnection, L.L.C., 176 FERC ¶ 61,137
(2021) (the “MSOC Order”).
57

58

Id. at P 68.

59

Id., Dissenting Statement at P 10 (Danly, Comm’r, dissenting).
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Commissioner Danly’s concern. PJM argues that:
in light of the Commission accepting the [IMM]’s proposal to
set the Market Seller Offer Cap at Net ACR, adopting the
[IMM]’s proposal to also set the MOPR Floor Offer Price at
Net ACR would effectively limit the ability of Capacity Market
Sellers to submit only one administratively determined price
into the RPM Auctions. Clearly, such an outcome would
remove any semblance of a market and should be avoided.60
While EPSA shares the concern about the lack of offer flexibility allowed by the MSOC
Order, the implication that the Commission should allow subsidized sellers to submit
offers below a competitive level just to maintain some “semblance of a market”61 is absurd
and illustrative of the one-sided way PJM has approached MOPR reform. It is also telling
that PJM plainly cares more about maintaining the appearance of a market than about
whether that market is functional and producing just and reasonable prices.
C.

PJM Erroneously Claims that Its Conditioned State Support Trigger
Will Prevent the Exercise of Market Power by States

As discussed in the EPSA Protest, among the numerous flaws in the July 30 Filing
is the fact that the trigger for Buyer-Side Market Power proposed by PJM “is fatally flawed,
because it fails to account for the ability and incentive of states to exercise buyer-side
market power.”62 Even if a narrow focus on buyer-side market power were appropriate,
ignoring the ability and incentive of states to exercise buyer-side market power would
render this trigger hopelessly ineffective.

60

PJM Answer at 12-13 (footnotes omitted).

61

Id. at 13.

62

EPSA Protest at 42 (emphasis in original).
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Dr. Walter Graf now asserts that “[a] primary consideration is that states are not
themselves buyers,”63 while PJM claims that “the Conditioned State Support component
addresses state actions that would directly and improperly interfere with the capacity
price . . . .”64 Even aside from the fact that the Conditioned State Support proposal only
provides superfluous protection against state subsidies that are legally invalid,65 it is
ludicrous for PJM to suggest that mitigation need only be applied when a state has been
careless enough to put its intent to suppress prices in writing.
It bears emphasis that, even under the earliest form of the MOPR, there was only
a limited exemption for resources developed in response to state programs,66 and when
PJM subsequently moved to eliminate that exemption, the Commission specifically
rejected the argument that “only if the IMM or other party can demonstrate that a project
resulted from a state-mandated process intended solely to suppress wholesale capacity
prices should it be mitigated.”67 As the Commission properly recognized, “[b]ecause
below-cost entry suppresses capacity prices and because the Commission has exclusive
jurisdiction over wholesale rates, the deterrence of uneconomic entry falls within the

PJM Answer, Attachment B, Reply Affidavit of Dr. Walter F. Graf on behalf of PJM
Interconnection, L.L.C., ¶ 13.
63

64

PJM Answer at 24.

65

See EPSA Protest at 43-49.

See PJM Interconnection, L.L.C., 135 FERC ¶ 61,022 at P 124 (2011) (explaining that,
under the rules established in the original RPM settlement, “[t]he MOPR exempts from its
operation any planned resource being developed in response to a state regulatory or legislative
mandate to resolve a projected capacity shortfall, as determined pursuant to a state evidentiary
proceeding that includes due notice, PJM participation and an opportunity to be heard” (citation
omitted)), on reh’g, November 2011 Order, 137 FERC ¶ 61,145.
66

67

Id. at P 143.
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Commission’s jurisdiction, and we are statutorily mandated to protect the [capacity
market] against the effects of such entry.”68
The fact that a state does not overtly express an intent to suppress prices does not
mean that such price suppression is not a desired goal. For example, while Maryland’s
Clean Energy Jobs Act of 2019 does not require applicants to commit to offer into the
RPM market at any specific price, it provides that the Maryland Public Service
Commission shall “evaluate and compare proposed offshore wind projects” based on a
number of criteria, including, “potential changes in capacity prices within the State;”
“potential reductions in locational marginal pricing;” and “potential long–term changes in
capacity prices within the State from the offshore wind project as it compares to
conventional energy sources . . . .”69
More importantly, there is no need for a state to specifically require a seller to
submit a below-cost offer when the very existence of the subsidy will automatically have
that effect. In fact, the Commission has previously recognized that “[i]t is axiomatic that
resources receiving out-of-market subsidies need less revenue from the market than they
otherwise would,” and that “[t]he rational choice for such resources, given their need to
participate in PJM’s capacity market, is to reduce their offers commensurably to ensure
they clear in the market.”70 Regardless of whether clearing is expressly required or not,

68

Id.

69

Md. Code, Pub. Util. § 7-704.1 (d)(1)(iii)-(v) (2021).

Calpine Corp. v. PJM Interconnection, L.L.C., 171 FERC ¶ 61,034 at P 28 (2020) (“April
2020 Complaint Rehearing Order”). See also Calpine Corp. v. PJM Interconnection, L.L.C., 163
FERC ¶ 61,236 at P 151 (2018) (recognizing that “out-of-market support to existing resources
may allow even uncompetitive resources, for whom a competitive offer would be significantly
higher than zero, to submit low or zero priced offers into the capacity market”), on reh’g, April
2020 Complaint Rehearing Order, 171 FERC ¶ 61,034.
70

15

the effect of a subsidy will be to facilitate below-cost offers that suppress prices and
prevent non-subsidized resources from competing on a level playing field in the capacity
market.
D.

The Commission Cannot Modify the July 30 Filing as Various
Supporting Commenters Propose and Must Reject the Filing If It
Agrees, as It Should, that the Filing is Unjust and Unreasonable

It is telling how many parties claiming to support of the July 30 Filing do not, in fact,
appear to support PJM’s proposal as filed. Even if the Commission disagrees with the
protests of EPSA and others, these comments by the July 30 Filing’s supposed
supporters provide a further reason why it must be rejected.
Numerous commenters ostensibly supporting the July 30 Filing urge the
Commission to condition its acceptance of that filing on modifications or clarifications to
address perceived flaws that filing,71 with one even going so far as to propose revised
tariff language.72 The PIOs also make the incredible assertion that the Commission can
accept the July 30 Filing and then decline to enforce PJM’s proposed tariff language as

See, e.g., PIO Comments at 56-62; JCA Comments at 10-13; Comments of the Public
Service Commission of the District of Columbia at 3-5, Docket No. ER21-2852-000 (filed Aug. 20,
2021); Comments of Exelon Corporation and the PSEG Companies at 16-21, Docket No. ER212852-000 (filed Aug. 20, 2021); Motion to Intervene and Comments of the National Rural Electric
Cooperative Association, at 5-6, Docket No. ER21-2852-000 (filed Aug. 20, 2021).
71

See, e.g., Comments and Conditional Protest of Old Dominion Electric Cooperative,
Wolverine Power Supply Cooperative, Inc., Wabash Valley Power Association, Inc., and North
Carolina Electric Membership Corporation at 10, Docket No. ER21-2852-000 (filed Aug. 20,
2021). See also Motion for Leave to Answer and Answer of Old Dominion Electric Cooperative,
Wolverine Power Supply Cooperative, Inc., Wabash Valley Power Association, Inc., and North
Carolina Electric Membership Corporation at 3-4, Docket No. ER21-2852-000 (filed Sept. 14,
2021).
72
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written.73 But the Commission’s conditioning authority under Section 205 of the Federal
Power Act74 does not empower it “to suggest modifications that result in an ‘entirely
different rate design’ than the utility’s original proposal or the utility's prior rate scheme.”75
That PJM has consented to some of the proposed changes in its answer76 does not alter
the analysis, because such “consent does not cure the harms to the utility's customers.”77
And attempting to circumvent this restriction as the PIOs advocate would not only have
the Commission unlawfully ignoring the terms of the filed rate78 but would also violate the
well-established principle that “[w]hat the Commission is prohibited from doing directly it
may not achieve by indirection.”79
The bottom line is that if the Commission recognizes, as it should, that the July 30
Filing as filed, is unjust and unreasonable or unduly discriminatory, it has no choice but
to reject that filing.

See PIO Comments at 52-53 (objecting to “the standard for preemption offered by PJM in
the proposed Tariff” and urging the Commission to “signal that it will not rely on such a definition
in any future Section 205 filings seeking to apply the MOPR to resources receiving state support”).
73

74

16 U.S.C. § 824d (2018).

NRG Power Mktg., LLC v. FERC, 862 F.3d 108, 115 (D.C. Cir. 2017) (“NRG-PML”)
(quoting Western Resources, Inc., 9 F.3d 1568, 1578 (D.C. Cir. 1993)).
75

76

See, e.g., PJM Answer at 16-17, 33.

NRG-PML, 862 F.3d at 116. If PJM wishes to incorporate such changes into its proposal,
it is free to file an amendment to the July 30 Filing, which will be noticed and subject to comment.
77

See, e.g., Maislin Indus., U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116, 132 (1990) (finding
that “strict adherence to the filed rate . . . is necessary to enforcement of the [statute]”); Louisville
& Nashville R.R. Co. v. Maxwell, 237 U.S. 94, 97 (1915) (holding that “the rate of the carrier duly
filed is the only lawful charge” and “[d]eviation from it is not permitted upon any pretext”);
Pennsylvania R.R. Co. v. Int’l Coal Mining Co., 230 U.S. 184, 197 (1913) (stating that a “tariff, so
long as it was of force, was, in this respect, to be treated as though it had been a statute, binding
as such upon Railroad and shipper alike”).
78

79

Richmond Power & Light v. FERC, 574 F.2d 610, 620 (D.C. Cir. 1978) (citations omitted).
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II.

CONCLUSION
WHEREFORE, for the foregoing reasons and the reasons set forth in the EPSA

protest, as well as pleadings filed by P3 and others, the July 30 Filing is unjust,
unreasonable and unduly discriminatory and must be summarily rejected.
Respectfully submitted,
ELECTRIC POWER SUPPLY ASSOCIATION
By:

/s/ David G. Tewksbury
David G. Tewksbury
Stephanie S. Lim
MCDERMOTT WILL & EMERY LLP
The McDermott Building
500 North Capitol Street, NW
Washington, DC 20001
Nancy Bagot
Senior Vice President
Sharon Royka Theodore
Senior Director, Regulatory Affairs
Electric Power Supply Association
1401 New York Ave, NW, Suite 950
Washington, DC 20005
On behalf of the Electric Power
Supply Association

Dated: September 21, 2021
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I.

Summary and Conclusions

(1)

My name is Collin Cain. I am a Partner with Bates White Economic Consulting, and I
chair the firm’s Energy Practice. I submitted an affidavit in this docket on August 20,
2021.1

(2)

I have been asked by the Electric Power Supply Association (“EPSA”) to assess and
respond to economic arguments advanced in comments of the Natural Resources Defense
Council, Sustainable FERC Project, Sierra Club, and Union of Concerned Scientists
(“Public Interest Organizations” or “PIOs”), the joint written testimony of Dr. Kathleen
Spees and Dr. Samuel A. Newell accompanying the PIOs’ comments,2 and related
economic arguments advanced by Professor Peter Cramton in his reply affidavit on behalf
of PJM Interconnection, LLC (“PJM”),3 all of which are offered in support the revisions
to the minimum offer price rule (“MOPR”) proposed by PJM in its July 30, 2021 filing.4

(3)

My conclusions are as follows:
a. Consistent application of past Commission orders and findings requires rejection of
PJM’s proposed weak MOPR. There is nothing in such an action that would “nullify
state policy actions” as claimed by the PIOs. Retaining a strong MOPR would
simply limit the extent to which states could push the cost of their policies to other
stakeholders via the PJM capacity market.
b. The characterization of state subsidies as compensation for the environmental
benefits provided by supported resources is an emotional appeal, not an economic
argument for PJM’s proposed MOPR. There is nothing in the proposed MOPR that
would require accommodated state policies to pass any test of environmental benefit

1

2

3

4

Protest of the Electric Power Supply Association, Attachment A, Affidavit of Collin Cain, M.SC.,
Docket No. ER21-2582-000 (filed Aug. 20, 2021) (“Cain Initial Affidavit”)
Comments of Natural Resources Defense Council, Sustainable FERC Project, Sierra Club, and
Union of Concerned Scientists, Attachment A, Written Testimony of Dr. Kathleen Spees and Dr.
Samuel A. Newell, Docket No. ER21-2582-000 (filed Aug. 20, 2021) (“Spees/Newell Affidavit”).
Motion for Leave to Answer and Answer of PJM Interconnection, Attachment A, Reply Affidavit
of Peter Cramton on behalf of PJM Interconnection, L.L.C., Docket No. ER21 2582 000 (filed
Sept. 7, 2021) (“Cramton Reply Affidavit”).
Revisions to Application of Minimum Offer Price Rule, Docket No. EL21-2582-000 (filed July
30, 2021) (the “July 30 Filing”).
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versus cost, or even support environmental benefits at all, in order to avoid the
MOPR. State-supported coal-fired generation would be treated the same as statesupported zero-emission generation under a weak MOPR.
c. The related contention that PJM’s proposed weak MOPR would improve economic
efficiency is unsupported. The varied state policies supporting particular resource
types apply no consistent value of environmental attributes, and the weak MOPR
would place no limit on the level of support that could be accommodated. PJM’s
proposed MOPR has no provision to assess which state policies are environmentally
reasonable or cost effective and which are not. There is consequently no justification
to conclude that a weak MOPR would produce results economically superior to a
strong MOPR.
d. The argument that a weak MOPR would avoid economic deadweight loss also
depends on the implicit and unsupported assumption that state policies are
consistent, environmentally reasonable, and cost-effective, none of which conditions
is ensured under PJM’s proposal. The underpinning of the deadweight loss assertion
is that state-supported resources will get built. There is no assurance that the state
support is reasonable or passes any economic test.
e. Deadweight loss arises from any deviation from competitive equilibrium, including
when subsidies artificially reduce prices, causing too much of a product to be
consumed. As noted, there would be no test for environmental reasonableness or
cost-effectiveness under PJM’s proposed weak MOPR, and therefore no assurance
that aggregate societal goals would in fact be advanced. Further, the Commission
should appreciate that the price suppression that would be facilitated under a weak
MOPR, and that will continue unmitigated in the energy market, encourages
increased consumption of capacity and energy, cutting against incentives for demand
reduction, which provide even greater environmental benefits than zero-emission
generation. Low prices will result from a weak MOPR, but it is not possible to
conclude with confidence that this will ultimately advance environmental objectives.
f. The assertion that “low capacity prices are not a problem from a societal or market
design perspective”5 is only that – an assertion. Low prices that result from

5

Spees/ Newell Affidavit, page 6.
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inappropriate and untested state subsidies are very much a problem for society and
the market. Under a weak MOPR, resources that would otherwise be economic,
including merchant renewables and storage, may be displaced by subsidized
resources and not developed, or they may simply seek their own subsidies.
Moreover, this claim blithely ignores the fact that under a weak MOPR state policies
will be funded through reductions in revenue to existing market participants –
participants that made long-term investments assuming that PJM and FERC would
remain committed to healthy, competitive markets, including a well-functioning
capacity market.
II.
Assertions regarding improved economic efficiency under a weak MOPR are not
supported
(4)

Drs. Spees and Newell make extreme claims for the effect of PJM’s proposed weakened
MOPR, including that “[e]very one of the changes proposed by PJM will increase the
economic efficiency of the PJM capacity market….”6 Ultimately, these claims rest only
on an unsupported assumption that any and all state resource support policies are costeffective reflections of societal preferences not otherwise valued in the wholesale power
markets.

(5)

Drs. Spees and Newell discuss environmental externalities extensively, leaving an
implication that state policies accommodated under a weak MOPR will appropriately and
efficiently capture such externalities in the value of support provided. At the same time,
they acknowledge “the wide diversity of state environmental mandates (and lack thereof)
across the PJM region.”7 This diversity reflects the fact that there is no uniform
application of value for environmental externalities embodied in state policies. Further,
state policies extend beyond environmental considerations, which Drs. Spees and Newell
also acknowledge, noting that “most state policies are designed at least in part to consider
a range of other objectives as well, such as affordability, equity, local economic effects,
and employment.8 And there is nothing in the proposed narrow MOPR that would
exclude accommodation of any state support policy, including for coal-fired resources
(assuming the offering entity disavowed any intention to suppress market prices.)

6
7
8

Id., page 14.
Id., page 17.
Id., footnote 24.
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(6)

The proposed narrow MOPR would provide no mechanism to assess or validate whether
accommodated state policies in fact accurately reflect societal preferences or are justified
in any way. There is consequently no basis to assert that the proposal would enhance the
economic efficiency of the capacity market.

(7)

The following figures illustrate the effects of a weak MOPR that accommodates offers
inclusive of state subsidies. Figure 1 shows the reference case of economic resource
offers in the capacity market. In the example, offers C and D fail to clear, and the offer of
resource B sets the capacity price for all cleared resources, at $130/MW-day.
Figure 1: Market Clearing in the Capacity Market
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(8)

Figure 2 shows the case where resource C receives a subsidy that, because of a weak
MOPR, allows it to lower its offer from its cost-based level of $150/MW-day to $80/MWday. (In reality, such a subsidized resource would likely offer at a price of zero, because
there is no market entry decision being made, and it will want to ensure clearing the
market in order to receive a capacity payment).
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Figure 2: Accommodating Subsidized Resource Under Weak MOPR
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(9)

Resource C now clears the market, and resource B is displaced. Resource A sets the
market price for all cleared resources at $115/MW-day. All resources that clear receive
$115/MW-day rather than $130/MW-day in the initial case when resource C was
unsubsidized. Resource B fails to clear the market and receives no capacity payment at
all. Assuming that electricity consumers in the subsidizing state must pay for the subsidy
(either through utility charges or taxes), the net cost of the subsidy is reduced because the
price consumers pay for capacity is reduced. Of course it is reduced by the revenue that
was lost by resource B and cleared resources other than C. Additionally, assuming
resource C is a new resource with low variable cost (as would be the case for wind or
solar resources) it would also suppress clearing prices in the energy market, similarly
providing reduced cost to consumers because of revenue lost by other non-subsidized
resources.

(10)

However, Figure 2 gives no indication of whether the subsidy provided to resource C was
justified environmentally or economically, and that is entirely to the point, because
implementation of the proposed weak MOPR would also ignore any such question. There
is no way to know from the figure whether the subsidy was reasonable or cost-effective,
and no way to know whether societal benefit has been increased or reduced on a net basis.
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Likewise, under PJM’s proposed weak MOPR, there is no mechanism to evaluate whether
net societal benefits will be increased, and no basis to assume that they will.
(11)

Even if the subsidy provided to resource C in Figure 2 was “directionally” justified on the
basis of a societal benefit (e.g., a cost of carbon), it does not follow that it is efficient. The
subsidy may very well have been too large in the sense that it was greater than necessary
to make C economically viable inclusive of capacity revenues. Figure 3 illustrates the
situation in which a state aims for greater efficiency of its policy, lowering the subsidy
such that resource C must offer a positive offer (net of the subsidy) that in this illustration
just clears as the marginal resource, setting the market price for all cleared resources at
$120/MW-day. All cleared resources get a slightly higher price (though still lower than in
the case where C is not subsidized), and resource B again fails to clear, receiving no
capacity payment. Is this a societally efficient result? Again, it is impossible to know.
But it certainly may be sub-optimal from the subsidizing state’s perspective. A greater
subsidy would have lowered clearing prices more, and provided greater benefits to
electricity consumers.

(12)

The very real value of price-suppression therefore encourages states to offer larger
subsidies, all things equal. And once again the economic efficiency of the result is drawn
into doubt.
Figure 3: More Economically-Efficient State Support
$450
Demand Curve

$400
$350

Offer Price

$300
$250
$200
$150

$120

$100
$50

D
A

C

B

$0
Capacity Volume

Page 6

Supplemental Affidavit of Collin Cain
Docket No. ER21-2582-000

(13)

Finally, Figure 4 illustrates what happens if another state decides to subsidize resource D.
In this case, resource D clears the market by offering at $110/MW-day ($70/MW-day
lower than its economic cost of $180/MW-day). Resource A again sets the price for all
cleared resources at $115/MW-day, but in this case the other subsidized resource, C, has
been displaced, failing to clear the market.

(14)

Once again, it is not possible to know whether this is societally efficient, or even
beneficial at all. Perhaps the subsidized resource D was an uneconomic coal-fired plant.
This case also highlights the incentive a weak MOPR provides for states to provide more
and higher subsidies to compete for capacity market support of state policy costs.
Figure 4: Competing State Policies
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(15)

Though the economic efficiency of accommodated state policies would not be tested
under a weak MOPR, Drs. Spees and Newell contend that such a MOPR would provide an
efficiency gain by preventing over-procurement of capacity. This in turn rests on the
assumption, also made by PJM and by Professor Cramton, that state-supported resources
will be built regardless of the MOPR design that is in place. This argument warrants some
careful assessment, because of the implications for the functioning of the competitive
market. There are three linked elements of the reasoning being applied:
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1) Any state-supported resources that fail to clear the capacity market under
application of an effective MOPR will still be built (and would also be built
under a weakened MOPR);
2) Non-subsidized resources that would be displaced under a weak MOPR (e.g.,
resource B in Figure 2, Figure 3 and Figure 4, above), and presumably be forced
to retire, would under an effective MOPR clear the market and be retained; and
3) Such a retained resource represents “excess” capacity, because subsidized
resources that will be built regardless could have displaced such resources under
application of a weak MOPR.
(16)

The conclusion of Drs. Spees and Newell, as well as PJM and Cramton, is that application
of a weakened MOPR will improve economic efficiency by preventing such “excess”
capacity from remaining in the market. It is important to recognize that this alleged
source of improved efficiency rests on the same unjustified assumption that state resource
support is economically efficient. Any resource able to clear the capacity market with a
state subsidy and displace a marginal resource would achieve the same result, regardless
of the level of subsidy or if it were renewable, nuclear, or fueled by biomass, or even coal.
There is no basis to assert that efficiency will be improved under PJM’s proposal, because
it includes no mechanism by which state policies would be tested for economic efficiency.

(17)

The assumption that all resources supported by state policy will be built no matter what
type of MOPR is in place undermines the economic efficiency argument because it
highlights that under a weak MOPR the capacity market would be stripped of its function
to incentivize efficient market entry. If all state-sponsored resources will be built, and will
consequently have a clear imperative to offer at zero price in order to be sure of clearing
and receiving a capacity payment, then the capacity market serves no function for such
resources except as a means to channel revenue from non-subsidized competitive
resources to offset the cost of state policies.

(18)

Drs. Spees and Newell claim that a weakened MOPR will improve price signals because it
will ensure that state-supported resources are fully reflected in the capacity market and
“allow prices to reflect the intersection of supply with demand.”9 But under their
construction, the state-supported resources are completely blind to this price signal that is
supposedly essential to achieving economic efficiency. The subsidized resources will be
built regardless, by assumption, so the capacity market provides no economic test of such
9

Id., page 9.
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resources and serves no function in distinguishing between more- or less- costly capacity.
Drs. Spees and Newell point to the intersection of supply and demand as defining the
economic level of capacity, but skirt past the fact that the supply curve is constructed
based on offers. A supply curve with a mass of resources offered at zero no matter what
their actual cost or their cost-effectiveness at achieving state policy goals, undermines the
reliability of any resulting price signals.
(19)

A critical function of a single-price competitive market such as the PJM capacity market is
to promote efficient economic behavior by distinguishing the offered cost of providing a
common product, in this case, capacity. Under a weak MOPR, the function of the
capacity market in determining the most cost-effective sources of capacity entry is
eliminated for state-supported resources. Drs. Spees and Newell and Professor Cramton
effectively place their faith in states to determine economically efficient policies through
the legislative and regulatory process, even though the very impetus for establishing
competitive wholesale markets for power was that those non-market processes could not
be relied on to produce an efficient result.

(20)

A strong MOPR, by contrast, would maintain a clear cost basis for pricing in the capacity
market and would provide better signaling for all market participants for economic entry
and exit and for the development of cost-effective state policies. If a state-preferred
resource cannot clear the capacity market under a strong MOPR, and the state and its
consumers are consequently forced to bear more of the cost of the policy, that should
encourage a sharper focus on potentially more cost-effective alternatives to achieving state
goals. It should also encourage efforts toward enhanced market mechanisms, including
explicit or implicit carbon prices, that will provide superior economic solutions for
ensuring electric system reliability and for achieving environmental goals.

III.

(21)

Validating the economic efficiency of state policies should not be PJM’s or the
Commission’s responsibility
As discussed above, there is no basis to assume that PJM’s MOPR proposal would
improve economic efficiency, because the weak MOPR would accommodate any
resources provided any level of support through state policy, so long as there is no stated
objective to suppress clearing prices. The claim that a weak MOPR would be
economically efficient requires that the various accommodated state policies be efficient
and consistent. PJM’s proposal contains no mechanism that would evaluate state policies
on this basis, nor is it plausible or appropriate for PJM or the Commission to provide such
Page 9

Supplemental Affidavit of Collin Cain
Docket No. ER21-2582-000

a function. As Drs. Spees and Newell acknowledge, state policies have varied objectives
and justifications, and even when not explicitly contradictory there is no reasonable way
to put them on a comparable basis with which to evaluate whether or not they are
economically efficient. Should state policy supporting a coal-fired power plant on the
basis of its beneficial local effects on employment and tax revenue be accepted as
economically justified if it ignores emissions externalities? Is one state’s implicit CO2
price of $10/tonne inefficiently low or another state’s $80/tonne inefficiently high?
Having PJM and/or the Commission be the arbiter of the efficiency justification of state
policies is doubtful in both practical and jurisdictional terms. More appropriate is for PJM
and the Commission to focus on preventing buyer-side distortions of capacity market
outcomes.

(22)

IV.

The Analysis of Spees and Newell Demonstrates that the Effect of Buyer Side Market
Power is Substantial

(23)

Drs. Spees and Newell present an analysis estimating the capacity market impacts of the
current MOPR and a finding that it “Could Induce Economic Inefficiencies of
Approximately $0.3 Billion per Year by 2030.”10 The analysis applies confidential market
data from PJM, not made available others in this proceeding.11 It is consequently not
possible to validate the estimates presented. Nonetheless, there are some important
qualifications regarding the analysis and conclusions Drs. Spees and Newell advance.

(24)

First, Drs. Spees and Newell present the analysis as if the current MOPR were being
proposed in place of the weak MOPR they advocate, rather than the reverse. In their
characterization the current “MOPR-Ex” would cause a “$1.4 Billion Transfer Payment
from Customers to Sellers by 2030.”12 Considering the status quo, a fairer
characterization of the analytical result is that imposition of PJM’s proposed weak MOPR
would cause a $1.4 billion transfer from sellers to buyers as a consequence of buyer side
market power. What Drs. Spees and Newell demonstrate is that the effects of buyer side
market power are substantial.

10
11
12

Id., page 28.
Id., footnote 55, describing the use of “historical capacity auction offer data”.
Id., page 29.
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(25)

Second, the result of the Spees/Newell analysis would be the same for any program of
out-of-market support that favored one resource and displaced others from clearing the
capacity market. The estimation of “deadweight loss” and characterization of “economic
waste” would be completely unchanged if the policies in question were explicit exercises
of buyer-side market power with the stated intent to lower prices. In application, PJM’s
proposed MOPR is agnostic to the justification for state support programs that distort the
capacity market; effectively any support for any reason – other than intent to suppress
prices – is okay. Yet PJM, as well as Drs. Spees and Newell and Professor Cramton all
argue for the appropriateness of a weakened MOPR on the grounds that accommodated
state policies are economically efficient. Again, this is only an assumption, and there is no
mechanism in the proposed MOPR that would assess, test or ensure that accommodated
state policies are efficient or consistent.

(26)

Third, Drs. Spees and Newell, like Professor Cramton, claim without support that there is
no reliability value from “excess” capacity that would be a consequence of state-supported
resources failing to clear the capacity market (but being built anyway) under the current
MOPR.13 As I noted in my direct testimony, such an assertion contradicts the fundamental
basis of the PJM capacity market’s sloped demand curve, according to which incremental
quantities of capacity above the required reserve margin do provide reliability value.
Moreover, PJM determines the system required capacity reserve margin by conducting a
loss-of-load-expectation (“LOLE”) analysis based on supply and demand resources
located in PJM, regardless of whether they clear the capacity market.14, 15 If PJM
determines that there is in reality meaningful additional capacity outside of the capacity
market, it could modify the methodology for determining the required capacity reserve
margin accordingly.

(27)

Fourth, despite assertions to the contrary, the difference in results of the Spees/Newell
model and the Cramton model are significant. In particular, the quantity of policy
resources subject to the current MOPR in the Cramton model are well below the quantity
13

14

15

Id., page 29; July 30 Filing, Attachment C, Affidavit of Peter Cramton on behalf of PJM
Interconnection, L.L.C., , ¶ 27-30 (“Cramton Initial Affidavit”).
See PJM, PJM Manual 20: PJM Resource Adequacy Analysis, §§ 1, 3 (effective August 25, 2021),
https://www.pjm.com/-/media/documents/manuals/m20.ashx.
The analysis performed by PJM determines the PJM Reserve Requirement as “the level of
installed reserves needed to maintain a loss of load expectation of one occurrence every ten years.”
Id., page 13.
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in the Spees/Newell model.16 In the Cramton model, “renewable resources and storage
are already economic or near-economic at the beginning of the simulation.”17 Professor
Cramton applies information provided directly by PJM, while Drs. Spees and Newell
apply confidential PJM capacity market offer data accessed indirectly. In neither case are
the model results verifiable, as neither model has been made available in this proceeding.
Yet the point about the current economics of renewable and storage resources is important.
On the one hand, it emphasizes that the PJM market as currently designed is not impeding
the development of non-emitting resources; the market is apparently serving its intended
function to incentivize improved efficiency and cost control. On the other hand, it
highlights the problem with the cavalier assertion by Drs. Spees and Newell that “low
capacity prices are not a problem from a societal or market design perspective.”18 Low
prices that result from inappropriate and untested state subsidies are very much a problem
for society and the market. Under a weak MOPR, resources that would otherwise be
economic, including merchant renewables and storage, may be displaced by subsidized
resources and not developed, or they may simply seek their own subsidies. Moreover, the
claim blithely ignores the fact that under a weak MOPR state policies will be funded
through reductions in revenue to existing market participants – participants that made
long-term investments assuming that PJM and FERC would remain committed to healthy,
competitive markets, including a well-functioning capacity market.
V.

Professor Cramton’s Model is a Black Box
Professor Cramton takes issue with my characterization of his model as a “black box,”
stating that “[t]he model is not a black box any more than the PJM spot market is a black
box” and that his working paper “provides sufficient information for market participants
to understand the approach and replicate the results with the aid of skilled modelers.”19
That could be said of any novel simulation tool that purports to follow certain principles
and use certain inputs. Professor Cramton’s model is not an implementation of a standard
power system modeling tool such as PROMOD, or PLEXOS, which can be licensed by
market participants and used to replicate or validate results advanced by others. Professor

(28)

16
17

18
19

Spees/ Newell Affidavit, page 31.
Cramton, Peter, et. al, “Electricity Markets in Transition” (July 2021 Draft), attachment to
Cramton Reply Affidavit.
Spees/Newell Affidavit, page 6.
Cramton Reply Affidavit, ¶ 9.
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Cramton notes the nineteen months of development time by three Ph.D. economists and
one Ph.D. computer scientist,20 and previously described that “[t]he modeling was done on
22 computational servers running 24x7 for many months….”21 The model is very much a
black box – a unique construction that would be effectively impossible to replicate.
(29)

Professor Cramton also takes issue with my observation that the reliability result from his
model is effectively a necessary outcome based on the model assumptions rather than a
meaningful analytic result.22 He states that “[r]eliability is not a pre-ordained property of
my model. It is a feature of the capacity market construct.”23 The second sentence
contradicts the first. The representation of the capacity market in the Cramton model is
precisely what requires the reliability result. Since meeting the target reserve margin (at a
minimum) is a fundamental constraint of the capacity market, it is presumably captured in
the Cramton model, and reliability is a necessary result in both the “narrow” and “broad”
MOPR cases Professor Cramton evaluates.

(30)

As discussed in my initial affidavit, Professor Cramton’s model assumes that the behavior
of competitive market participants will be unchanged by a significant weakening of
MOPR.24 In his reply affidavit, Professor Cramton dismisses concerns about investor
confidence by arguing that if PJM’s proposal would be likely to raise risk premiums and
by extension market prices, legacy generators would be lobbying for it.25 This is hardly a
compelling response. Professor Cramton’s model is constructed around assumptions
about market behavior, but essentially a static view in which prospective new entrants will
perpetually respond in the same way no matter how much the capacity market construct is
modified. New resources, including flexible, dispatchable resources will be needed in the
future, particularly to accommodate significant additions of intermittent renewable
generation. The expectation that there will be no change in investor behavior as capacity
market prices are increasingly distorted under a weak MOPR is not realistic.

20
21
22
23
24
25

Id., ¶ 11.
Cramton Initial Affidavit, ¶ 48.
Cain Initial Affidavit, ¶ 54.
Cramton Reply Affidavit, ¶ 38.
Cain Initial Affidavit, ¶ 56-57.
Cramton Reply Affidait, ¶ 23.
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AFFIDAVIT
I, Collin Cain, M.SC., state, under penalty of perjury, that the statements contained in the
foregoing Supplemental Affidavit of Collin Cain, M.SC., on behalf of the Electric Power Supply
Association are true and correct to the best of my knowledge and belief.

______________________________
Collin Cain, M.SC.
Dated: September 21, 2021

