
June 29, 2022  

The Honorable Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, DC 20426 

Re:  Western Electric Coordinating Council, Docket No. EL10-56-000 
Individual Proceedings Listed in Attachment A  

Dear Secretary Bose: 

The Western Power Trading Forum (WPTF)1 and the Electric Power Supply Association 
(EPSA)2 express their gratitude that the Commission acted, beginning in April 2022, on the filings 
by sellers justifying sales that exceeded the WECC Soft Offer Cap that were filed in October 2020.3

Nevertheless, we submit this letter to raise on behalf of our members several grave concerns 
regarding the approach the Commission has taken in these cases.  

1 WPTF is a California nonprofit, public benefit corporation.  It is a broad-based membership organization 
composed of over 100 members dedicated to enhancing competition in Western electric markets while maintaining 
reliability.  WPTF supports development of competitive markets throughout the West and of uniform rules to 
facilitate transactions among market participants.  The membership of WPTF includes electric service providers, 
scheduling coordinators, generators, power marketers, financial institutions, energy consultants, and public utilities, 
all of which participate actively in the California market and other such markets in the West and across the United 
States.   

2 EPSA is the national trade association representing competitive power suppliers in the U.S. EPSA members 
provide reliable and competitively priced electricity from environmentally responsible facilities using a diverse mix 
of fuels and technologies. EPSA seeks to bring the benefits of competition to all power customers. This pleading 
represents the position of EPSA as an organization, but not necessarily the views of any particular member with 
respect to any issue. 

3 See, e.g., Guzman Energy, LLC, 179 FERC ¶ 61,190 (2022); El Paso Elec. Co., 179 FERC ¶ 61,191 (2022); 
TransAltaEnergy Marketing (U.S.) Inc., 179 FERC ¶ 61,192 (2022); Direct Energy Business Marketing, LLC, 179 
FERC ¶ 61,169 (2022); Macquarie Energy LLC, 179 FERC ¶ 61,126 (2022); Brookfield Renewable Trading and 
Marketing LP, 179 FERC ¶ 61,119 (2022); Tri-State Generation and Transmission Assoc., Inc., 179 FERC ¶ 61,118 
(2022); Uniper Global Commodities N.A. LLC, 179 FERC ¶ 61,117 (2022); Tenaska  Power  Services  Co., 179 
FERC ¶ 61,030 (2022); bp Energy Co. and Mesquite  Power, LLC, 179 FERC ¶ 61,031 (2022); Tucson Elec. Power 
Co., 179 FERC ¶ 61,032 (2022); Mercuria Energy America, LLC, 179 FERC ¶ 61,033 (2022); Shell Energy North 
America (US), L.P., 179 FERC ¶ 61,034 (2022).  
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The disallowance and requirement for refund of any sales that exceeded the 
Intercontinental Exchange (ICE) index price raises distressing issues for future sales during tight-
supply conditions as well as a gravely concerning misapplication of the Mobile-Sierra doctrine 
that underpins confidence in mutually agreed upon contracts between buyers and sellers. Further, 
the continued use of the Soft Offer Cap at the $1,000/MWh level in a region that adjoins the 
CAISO market where Order No. 831 allows for instances of allowable bids up to $2,000/MWh – 
with justification – creates uncertain outcomes for what sellers are willing to offer in each market.    

Indeed, the Commission’s actions to date on the cost justification requests may threaten 
the ability or willingness of sellers to offer power during high-demand conditions or when supplies 
are tight for fear of violating an unfounded regulatory prohibition that would require refunds. In 
particular, the unforeseen change in interpretation and treatment of the Mobile-Sierra doctrine on 
freely negotiated wholesale transactions must be corrected.  

For these reasons, which concern the entire power industry, the Commission should: 

 reaffirm its adherence to Mobile-Sierra absent a demonstration of public interest 
harm;  

 reconsider its index application; and 

 seek to harmonize the WECC Offer Cap with the Offer Cap available to the 
adjoining CAISO region under Order No. 831.   

If the Commission is concerned with harmonizing the WECC cap with CAISO’s within 
the scope of these proceedings, then, at a minimum, it is imperative that the Commission reconsider 
its approach to the justification of WECC soft cap exceedances based on market-based rate 
contracts as submitted pursuant to the Mobile-Sierra doctrine. 

Application of Mobile-Sierra

WPTF and EPSA have reviewed the various orders in which the Commission disallowed 
bids that were calculated to be above the weighted average ICE index. Hence, these organizations 
must now raise these general concerns in all proceedings before the Commission to correct the 
treatment of this long-held and foundational contract doctrine. In these orders, the Commission 
acknowledges that the Mobile-Sierra doctrine applies to the contracts at issue, but then relies upon 
a convoluted interpretation of the entities’ market-based rate authority to in fact change the contract 
price. In no instance did the Commission make a public interest determination to support such a 
finding. The Commission appears to be attempting to have it both ways – acknowledging the 
Mobile-Sierra doctrine applies in these cases but ignoring that doctrine in a novel manner related 
to market-based rate authority. 

As the Commission is aware, the Mobile-Sierra doctrine is key to providing confidence 
that prices agreed to by buyers and sellers will be honored to encourage transactions necessary to 
meet demand. Indeed, the Supreme Court in NRG Power Marketing, LLC. v. Maine Public Utilities 
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Commission noted the Mobile-Sierra doctrine’s “animating purpose” was the promotion of stable 
supply arrangements. In the various orders concerning the WECC Soft Offer Cap justifications, 
the Commission’s cursory treatment regarding Mobile-Sierra re-imagines the doctrine, or in fact 
dismisses it, without even an attempt to establish a “public interest” reason to do so. Surely the 
Commission will recognize that this ambiguity toward Mobile-Sierra undercuts the “animating 
purpose” of the doctrine. 

Application of an Index Limitation 

In each case, the Commission has disallowed price justifications for sales in WECC in 
August 2020 under the rationale that the sales were above the index price at an ICE trading hub. 
Unlike RTO markets where settled prices represent a marginal cost for serving load based on bids 
after solving for congestion, ICE index bids are composed of a weighted average of bilateral bids 
at a trading hub (e.g., Palo Verde, COB). ICE does not and cannot solve for marginal costs. A 
seller offering at a hub cannot know in advance whether their bid will be of sufficient size and 
level to be above or below the price for that day as each bid is part of the weighted average. If one 
were to eliminate a bid that subsequently is higher than the index price, the index itself would be 
affected to the downside.  

If one could apply the Commission’s reasoning to its logical conclusion, it would result in 
each bid being knocked out and the price driven ever lower. While this might seem beneficial to 
customers, in August 2020 it would have resulted in a clear disincentive for sellers to seek 
additional assets to offer fixed price power to buyers given the uncertainty of the index – at the 
very time that all available supply is needed to serve load. Surely this outcome would be 
inconsistent with the Commission’s responsibility to ensure reliable supply and price transparency 
to signal market needs. 

The Infirmities and Inconsistency of the Current WECC Soft Offer Cap 

As WPTF and others have argued (Mercuria and Macquarie), the WECC Soft Offer Cap is 
a reference price in desperate need of modernization. When first introduced during the Western 
Energy Crisis of 2000-01, there was a recognition that prices at hubs in WECC near California 
affected each other.4 In those days, the Western Systems Coordinating Council (WSCC) (as 
WECC was known then) had no cap on bids at hubs, while CAISO had moved its price cap from 
$1,000/MWh at the beginning of the summer, to $750/MWh in June, then to $500/MWh in July 
and finally $250/MWh in August.5

4 As noted in the report by FERC Staff in November 2000, “Prices at other hubs in the West were highly correlated 
with California prices, suggesting that opportunities to sell at high prices existed in these regions when California 
prices were high.” See page 3-1 of Staff Report to the Federal Energy Regulatory Commission on Western Markets 
and the Causes of the Summer 2000 Price Abnormalities (Nov.1, 2000). 

5 It is not surprising that imports into CAISO from WSCC hubs were constrained during this period given 
California’s odd approach to rationing scarcity by lowering bid caps. See Ibid., Section 3 on Prices and Costs. 
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When the Commission codified the current WECC Soft Offer Cap at $1,000/MWh in 2010, 
CAISO’s cap – which is really a “bid” cap – had resumed the level of $1,000/MWh. Thus, while 
the CAISO bid cap would not prevent a seller from receiving a rate that exceeds the cap, depending 
on congestion at a particular node, and the WECC “price” cap represented power delivered by 
contract at a hub, there was relative conformity of the caps, which was appropriate given the 
relationship of the adjacent markets.  

It was also appropriate of the Commission to recognize that, under certain supply-demand 
circumstances, bids may need to exceed the set threshold as has been demonstrated in other 
markets during periods of extreme demand. Thus, the Commission issued Order No. 831, whereby 
an RTO may, with appropriate justification from a seller, allow bids up to $2,000/MWh. This was 
clearly to ensure that demand would not have unnecessary constraints on costs to meet reliability 
needs. However, WECC, unlike other non-RTO regions, was subjected to a cap that is now very 
much constrained when compared to the adjacent market in CAISO (of which CAISO is a part). 
Using the Commission’s own experience with the relationship between non-CAISO WECC and 
the rest of the region, it strains credulity to have such differing price caps for interrelated markets. 

Conclusion 

While the issues we raise in this letter, and those of parties seeking to justify bids in excess 
of the WECC Soft Offer Cap, would be solved if most of the Western region were part of one or 
more RTOs, the Commission has appropriately left this solution to the parties within the Western 
Interconnection.  

However, in the near term, the Western Interconnection is forecast to be the most resource-
constrained area in the United States.6 Depending on weather and hydro conditions over the course 
of this summer and for the next few years, this may result in periods which could cause power 
interruptions in CAISO like those seen in August 2020 as well as very high prices in neighboring 
parts of WECC.7 Under such circumstances WPTF and EPSA respectfully request that the 
Commission recognize: 1) the misapplication of an ICE weighted average index as dispositive for 
justification of exceedance of the Soft Offer Cap, 2) the Commission’s adherence to the Mobile-

6 Summer Energy Market and Reliability Assessment: 2022, FERC Staff Report, at p. 28 (May 19, 2022) (“While all 
regions anticipate adequate supplies and reserve margins under normal conditions, certain regions have a higher 
likelihood of supply tightness and reliability issues during extreme conditions: WECC-Northwest Power Pool, 
WECC- Southwest Reserve Sharing Group and WECC-CAMX, parts of MISO, SPP, and ERCOT.”); see also id. at 
p. 29 (“In its 2022 summer assessment, CAISO states that the greatest operational risk would occur during a 
widespread heat wave that results in low net imports due to high peak demands in neighboring balancing authority 
areas. The risk increases in late summer concurrent with the diminishing effective load carrying capability of solar 
resources and the typical late-season reduction in hydropower generation.”).  

7 2022 Summer Reliability Assessment, North American Electric Reliability Corporation, at p. 9 (May 18, 2022), 
available at https://www.nerc.com/pa/RAPA/ra/Reliability%20Assessments%20DL/NERC_SRA_2022.pdf. (“An 
elevated risk of energy emergencies persists across the U.S. Western Interconnection this summer as dry 
hydrological conditions threaten the availability of hydroelectric energy for transfer. Periods of high demand over a 
wide area will result in reduced supplies of energy for transfer, causing operators to rely primarily on alternative 
resources for system balancing, including natural-gas-fired generators and battery systems.”).  
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Sierra standard (absent a public interest determination) as it applies to freely negotiated bilateral 
contracts in order to provide the certainty which supports reliability, and 3) that the WECC Soft 
Offer Cap should be harmonized with the caps available to an adjacent RTO under Order No. 831.   

Sincerely, 

/s/ Scott Miller  
Scott Miller 
Executive Director 
Western Power Trading Forum  
1900 Point West Way 
Suite 222 
Sacramento, CA  95815-4706 
smiller@wptf.org

/s/ Nancy Bagot 
Nancy Bagot  
Senior Vice President 
Electric Power Supply Association 
1401 New York Ave, NW, Suite 950 
Washington, DC 20005 
(202) 628-8200 
nancyb@epsa.org

mailto:smiller@wptf.org
mailto:nancyb@epsa.org


ATTACHMENT A 
 

List of Additional Dockets for Filing 
 
ConocoPhillips Company 
Tenaska Power Services Company 
Exelon Generation Company, LLC 
Mercuria Energy America, LLC 
Tucson Electric Power Company 
UNS Electric, Inc. 
BP Energy Company 
Public Service Company of New Mexico 
Mesquite Power, LLC 
Guzman Energy, LLC 
Shell Energy North America (US), L.P. 
TransAlta Energy Marketing (U.S.) Inc. 
Brookfield Renewable Trading and Marketing LP 
PacifiCorp 
El Paso Electric Company 
Uniper Global Commodities North America LLC 
Macquarie Energy LLC 
Tri-State Generation and Transmission Association, Inc. 
EDF Trading North America, LLC 
Direct Energy Business Marketing, LLC 
Nevada Power Company 

Docket Nos. ER21-40-000 
ER21-42-000 
ER21-43-001 
ER21-46-000 
ER21-47-000 
ER21-48-000 
ER21-51-001 
ER21-52-000 
ER21-55-000 
ER21-56-000 
ER21-57-000 
ER21-58-000 
ER21-59-000 
ER21-60-000 
ER21-61-001 
ER21-62-000 
ER21-64-000 
ER21-65-000 
ER21-135-000 
ER21-326-000 
ER21-434-000 

 


