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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

 
     

 ) 
Public Citizen, Inc.       ) 

v.        )    Docket No. EL15-70-003 
Midcontinent Independent System Operator, Inc.  ) 

)  
The People of the State of Illinois by the Illinois  ) 
Attorney General        ) 

v.        ) Docket No. EL15-71-003 
Midcontinent Independent System Operator, Inc.  ) 

) 
Southwestern Electric Cooperative, Inc.    ) 

v.        ) Docket No. EL15-72-003 
Midcontinent Independent      ) 
System Operator, Inc., et al.     )   

) 
      

 
ANSWER IN SUPPORT OF THE ELECTRIC POWER SUPPLY ASSOCIATION   

  
Pursuant to Rule 213 of the Federal Energy Regulatory Commission’s (“FERC” 

or “Commission”) Rules of Practice and Procedure, 18 C.F.R. § 385.213 and § 

385.213(a)(3) (2021), the Electric Power Supply Association (“EPSA”)1 submits the 

following Answer to Dynegy Marketing and Trade, LLC and Illinois Power Marketing 

Company’s (collectively, “Dynegy”) July 25, 2022 Motion for to the Paper Hearing 

Procedures and Adoption of Protective Order.2 As Dynegy’s Motion makes clear, the 

 
1  EPSA is the national trade association representing competitive power suppliers in the U.S.   
EPSA members provide reliable and competitively priced electricity from environmentally responsible 
facilities using a diverse mix of fuels and technologies. EPSA seeks to bring the benefits of competition to 
all power customers. This pleading represents the position of EPSA as an organization, but not 
necessarily the views of any particular member with respect to any issue. EPSA filed a doc-less 
intervention in this proceeding on June 4, 2015.  
2  Public Citizen, Inc. v. Midcontinent Independent System Operator, Inc., et al., Motion for to the 
Paper Hearing Procedures and Adoption of Protective Order of Dynegy Marketing and Trade, LLC and 
Illinois Power Marketing Company, Docket No. EL15-70, et al, (Filed on July 25, 2022). (“Dynegy Motion”) 
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procedures set forth in the Remand Order3 do not provide sufficient time to review the 

extensive amount of documents that parties to the earlier portion of this proceeding and 

the closed FERC investigation would need to support any necessary claims of 

confidentiality and privilege with respect to each document (and each portion of such 

document). Additionally, the current timeline does not provide for the Commission’s 

resolution of those confidentiality and privilege claims prior to the public issuance of the 

Remand Report.   

EPSA has long advocated for a firm but fair enforcement process. In this 

instance, the established timeline would deprive Dynegy and any other parties of a fair 

opportunity to review the voluminous documents associated with this proceeding. 

Accordingly, EPSA supports Dynegy’s request and asks that the Commission grant the 

motion, amend the procedures set forth in the Remand Order, and adopt the Protective 

Order that Dynegy attached to its Motion prior to giving any party access to any 

Investigation Materials.  

I. Comments 

Over the past two decades, EPSA and other energy trade associations have 

consistently advocated for a firm but fair enforcement regime.4 A transparent 

enforcement regime helps to ensure compliance and enhance regulatory certainty—and 

 
3  Public Citizen, Inc. v. Midcontinent Independent System Operator, Inc., et al., Order on Remand, 
Establishing Paper Hearing Procedures, and Directing Staff Report and Briefing, Docket No. EL15-70, et 
al., (Issued on June 16, 2022). 
4  Energy Trade Association Whitepaper: Enhancing the Transparency, Efficiency and Fairness of 
the Federal Energy Regulatory Commission’s Enforcement Program (June 19, 2019) (filed in Docket No. 
AD07-13-000), https://epsa.org/wp-content/uploads/2020/04/Energy-Trades-FERC-Enforcement-White-
Paper-w-Cover.pdf 
 Also see White Paper Submitted on Behalf of Am. Gas Ass’n et al.: Implementation of the Federal 
Energy Regulatory Commission’s Enforcement Authority (2007) (Docket No. AD07-13-000), 
https://www.ingaa.org/File.aspx?id=5739. 
 

https://epsa.org/wp-content/uploads/2020/04/Energy-Trades-FERC-Enforcement-White-Paper-w-Cover.pdf
https://epsa.org/wp-content/uploads/2020/04/Energy-Trades-FERC-Enforcement-White-Paper-w-Cover.pdf
https://www.ingaa.org/File.aspx?id=5739
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stakeholder confidence in the Commission’s enforcement program. In the instant 

matter, as Dynegy points out, they are faced with reviewing what is expected to be 

many thousands of pages of documents to identify any claims of privilege before those 

documents are released publicly.5 To support its request, Dynegy cites a previous 

proceeding involving the potential disclosure of materials to which claims of 

confidentiality and privilege had been made which took over a year to resolve. In that 

case, the Commission temporarily removed certain information that it had disclosed; re-

released over 95,000 documents that it had excluded; and permanently removed over 

29,000 documents as not relevant to the matter at issue.6  

With this experience in hand and Dynegy’s direct knowledge of how extensive 

the collected information is in this proceeding, the timeline outlined in the Remand 

Order makes it impossible for Dynegy to thoroughly review all of the material to be 

disclosed for claims of privilege. Should the Commission deny Dynegy’s Motion, the 

company would be deprived of any semblance of due process, much less the firm but 

fair process that EPSA and others have advocated and supported at the Commission. 

Accordingly, the Commission should grant Dynegy’s Motion to amend the procedures 

set forth in the Remand Order. Additionally, in order to allow for a fair process and allow 

Dynegy to properly protect confidential materials, the Commission should adopt a 

Protective Order prior to giving any party access to any Investigation Materials.  

 

 

 

 
5  Dynegy Motion, p. 5. 
6  Id., p. 8. 
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II. Conclusion  

  For the reasons stated herein, EPSA respectfully urges the Commission to 

grant Dynegy’s Motion as explained above.  

 

 

 
Respectfully submitted,   

  
ELECTRIC POWER SUPPLY 
ASSOCIATION   

  
By:  /s/Nancy Bagot   

Nancy Bagot 
Senior Vice President  
Bill Zuretti   
Director, Regulatory Affairs & Counsel   
Electric Power Supply Association   
1401 New York Ave, NW, Suite 950   
Washington, DC 20005   
 

Dated: August 9, 2022 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I have this day served the foregoing document on each person 
designated on the official service list compiled by the Secretary of the Federal Energy 
Regulatory Commission in this proceeding.  

 

Dated at Washington DC, this 9th day of August, 2022.  
 

  /s/ Bill Zuretti    
Bill Zuretti  

 


