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INTRODUCTION 

Petitioner Electric Power Supply Association (EPSA) explained in its 

opening brief that the Federal Energy Regulatory Commission’s (FERC) de-

fault acceptance of the so-called Focused MOPR—a policy diametrically op-

posed to that which FERC adopted by majority vote just a few years ear-

lier—through an untested statutory provision governing Commission dead-

locks is unlawful for multiple reasons.  

The text of that statutory provision, 16 U.S.C. § 824d(g) (also known 

as Section 205(g) of the Federal Power Act (FPA)) does nothing to change 

the fundamental rules of administrative procedure that only a majority of a 

multi-member commission can act on behalf of the body as a whole and that 

only the reasoning of the agency itself—that is, the reasoning set forth in 

an order approved by majority vote of the commission—can be invoked to 

satisfy the Administrative Procedure Act’s (APA) requirement that agency 

action be “reasonable and reasonably explained.” Biden v. Texas, 142 S. Ct. 

2528, 2543 (2022). FERC’s default approval of the Focused MOPR is thus 

indefensible on appeal. See EPSA Br. 16-29. 

And even if the statement of the individual Commissioners who sup-

ported the Focused MOPR could be imputed to the agency as a whole and 

thus considered by a reviewing court, those Commissioners failed in their 
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obligation to “take[] into account” reliance interests in FERC’s previous pol-

icy, dismissing even the potential validity of those reliance interests out of 

hand. DHS v. Regents of Univ. of Cal., 140 S. Ct. 1891, 1913-1914 (2020); 

see EPSA Br. 29-34. 

Finally, the FPA’s prohibition on ‘‘unduly discriminatory’’ rates (16 

U.S.C. § 824e(a)) requires FERC to prevent the market structures within 

its jurisdiction from being used by one State to “impose its own policy choice 

on neighboring States” (BMW of N. Am. v. Gore, 517 U.S. 559, 571 (1996))—

yet the Focused MOPR does just that. See EPSA Br. 34-47. It is therefore 

unlawful under the FPA. 

FERC and its Intervenors make a variety of arguments in response, 

but none undermines the defects in the agency’s proceeding: The agency it-

self has completely failed the APA’s requirement to rationally explain its 

action; even the individual Commissioners do not adequately respond to re-

liance interests (and their writings lack legal significance in any event); and 

the resulting rate structure is discriminatory and therefore unlawful under 

the best reading of the FPA. FERC’s halfhearted objection to EPSA’s stand-

ing similarly falls flat. The Commission’s default acceptance of the Focused 

MOPR must be set aside.  
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ARGUMENT 

 EPSA has standing. 

FERC begins with two challenges to EPSA’s Article III standing. Nei-

ther has merit. 

a. First, FERC cursorily contends that “[n]either P3 nor the Associa-

tion explains how they or their members satisfy … associational standing.” 

FERC Br. 35; see also id. at 32.1  

As FERC is well aware from dozens of prior agency and court proceed-

ings, EPSA is a trade association of generation companies, whose mem-

bers—which are publicly disclosed on EPSA’s website—collectively bid tens 

of thousands of Megawatts into PJM’s capacity market annually. Snitchler 

Decl., ¶¶ 5, 9; see also Frazier Decl. ¶¶ 3-5.2 EPSA’s members are therefore 

 
1  “[A]n association has standing to bring suit on behalf of its members 
when: (a) its members would otherwise have standing to sue in their own 
right; (b) the interests it seeks to protect are germane to the organization’s 
purpose; and (c) neither the claim asserted nor the relief requested requires 
the participation of individual members in the lawsuit.” N.J. Coal. of Auto-
motive Retailers, Inc. v. Mazda Motor of Am., Inc., 957 F.3d 390, 392 (3d Cir. 
2020) (quotation marks omitted). An individual member’s standing depends 
on the existence of injury in fact, causation, and redressability. See, e.g., 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992). 
2  This Circuit’s law is clear that a petitioner may appropriately submit ev-
identiary materials demonstrating standing with its reply brief. Prometheus 
Radio Project v. FCC, 939 F.3d 567, 578 (3d Cir. 2019) (explicitly rejecting 
the position that “materials to establish standing must be submitted … 
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“the object” of FERC’s decisions regarding the rules governing participants 

in that market, and thus “there can be little question that [those decisions] 

injure” EPSA’s members. West Virginia v. EPA, 142 S. Ct. 2587, 2606 (2022) 

(quoting Lujan, 504 U.S. at 561-562). 

What is more, EPSA’s generator members suffer economic injury from 

policies—like the rescission of the Expanded MOPR and substitution of the 

Focused MOPR—that have the effect of reducing the capacity auction clear-

ing price, because generators can only sell capacity at the clearing price. See 

State Intervenors Br. 2 (EPSA’s “members benefitted from the capacity 

market price increases … created by the prior rule”). That is, when the 

clearing price goes down, the direct result is that EPSA’s members receive 

less money for providing the same amount of capacity. And FERC itself has 

explained that failing to mitigate state subsidies results in an “inevitable … 

effect on capacity auction prices.” FERC Br. 27 (quoting ISO New England 

Inc., 179 FERC ¶ 61,139, P 53 (2022); see also, e.g., Calpine Corp., 169 FERC 

¶ 61,239, P 5 (2019) (noting “the price-suppressive effects of resource receiv-

ing out-of-market support.”). Of course, such “financial harm is a classic and 

paradigmatic form of injury in fact.” Cottrell v. Alcon Labs., 874 F.3d 154, 

163 (3d Cir. 2017) (quotation marks omitted; alteration incorporated); see 

 
[with] opening briefs,” and holding instead that “parties may submit mate-
rials to establish standing at any time in the litigation”), rev’d on other 
grounds, 141 S. Ct. 1150 (2021). 

Case: 21-3205     Document: 161-1     Page: 10      Date Filed: 08/26/2022



 

5 

also, e.g., id. (“Pecuniary injury is clearly a sufficient basis for standing.”) 

(quotation marks omitted). 

Moreover, because FERC’s default acceptance of the Focused MOPR 

directly permits state-supported resources to incorporate state subsidies 

into lower capacity auction bids, this monetary harm is “fairly traceable to 

the challenged action of the defendant.” Lujan, 504 U.S. at 560 (quotation 

marks omitted). And, as explained in more detail below in response to 

FERC’s second standing objection, that injury is redressable by vacatur of 

FERC’s default acceptance. EPSA’s members thus meet each of the three 

prerequisites to Article III standing. See Lujan, 504 U.S. at 560. 

Furthermore, this controversy is plainly “germane” to EPSA’s organi-

zational “purpose” (N.J. Coal., 957 F.3d at 392), which includes advocating 

for the interests of its members, particularly as relates to FERC-regulated 

market structures. Snitchler Decl., ¶ 2; see also, e.g., Ass’n of Am. Physicians 

& Surgeons, Inc. v. Tex. Med. Bd., 627 F.3d 547, 550 n.2 (5th Cir. 2010) 

(“[T]he germaneness requirement is ‘undemanding’ and requires ‘mere per-

tinence’ between the litigation at issue and the organization’s purpose.”); 

accord Hosp. Council of W. Pa. v. City of Pittsburgh, 949 F.2d 83, 88-89 (3d 

Cir. 1991). And nothing about this litigation “requires the participation of 

individual members in the lawsuit.” N.J. Coal., 957 F.3d at 392. Each of the 

associational standing factors is plainly met here. 
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b. FERC also challenges the redressability prong of the Petitioners’ 

Article III standing, arguing essentially that their injuries cannot be re-

dressed because the Commission is likely to remain deadlocked on remand. 

See FERC Br. 39-42. That is wrong for multiple reasons.  

To start with, this argument—which is, in all events, incorrect, see 

pages 7-9, infra—could apply only to contentions that the default acceptance 

must be vacated for failure to provide reasons under the APA. See EPSA Br. 

16-29. FERC reasons that vacatur on this ground would give the Commis-

sion no direction on remand, with the result that FERC would potentially 

remain split 2-2. See FERC Br. 39.  

But several of EPSA’s merits arguments, if successful, would result in 

“a legal obligation to reject the Focused MOPR on remand,” or would at least 

“prompt the Commission to issue a new order correcting the legal error the 

court identifies.” FERC Br. 39, 41. Most obviously, EPSA’s position that the 

Focused MOPR is unduly discriminatory under the FPA (see EPSA Br. 34-

47) would obligate FERC to reject it. And EPSA has also argued that, even 

assuming the supporting Commissioners’ statement can stand in for an ac-

tual Commission rationale, those Commissioners’ reasoning is arbitrary 

and capricious for failure to consider reliance interests (see id. at 29-34)—

so it is simply not the case that, if EPSA prevails here, “the Court would 

have done nothing to reject those Commissioners’ rationale.” FERC Br. 42. 
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Even more fundamentally, FERC’s argument mistakes the redressa-

bility analysis in administrative review cases. Rather than speculate about 

the likely result of a remand proceeding, courts find redressability satisfied 

whenever remand provides an opportunity for the agency to rule in the pe-

titioner’s favor. See, e.g., Ne. Energy Assocs. v. FERC, 158 F. 3d 150, 153-

154 (D.C. Cir. 1998) (“On remand FERC might determine that [petitioner’s 

position is correct]. This possibility, though not a certainty, is sufficient to 

meet the redressability requirement.”) (collecting cases); Nat’l Council for 

Adoption v. Blinken, 4 F.4th 106, 114 (D.C. Cir. 2021) (“[P]laintiffs don’t 

need to show that [] a procedural right, like notice and comment, would have 

actually changed the agency’s final rule. Here, the possibility that [the De-

partment of] State will reconsider its [policy] after notice and comment is 

enough.”) (emphasis added; citations omitted) (collecting cases).  

Here, there is certainly that “possibility.” FERC’s contrary position 

rests on the premise that, even if this Court deems FERC’s order unlawful, 

all of FERC’s Commissioners will persist in maintaining their earlier posi-

tions, in identical form, unaffected by this Court’s ruling. There are several 

reasons why that is not a preordained conclusion. 

To start with, FERC’s counsel espouses a rather dim view of official 

government action and the members of the Commission. If this Court were 
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to hold that FERC acted unlawfully by failing to provide APA-required de-

cisionmaking, it is certainly a “possibility” (Ne. Energy Assocs., 158 F. 3d at 

153-154) that one or more Commissioners would reevaluate their positions 

to determine if a compromise were possible, so as to comply with governing 

legal obligations. FERC cannot seriously argue that, if this Court finds 

FERC’s order unlawful and therefore remands, there is no possibility that 

any Commissioner would think twice about his or her position. A court find-

ing agency action unlawful is no small thing, and it is easy to imagine well-

intentioned FERC Commissioners seeking to remediate the legal violation 

on remand. The Court should certainly not endorse FERC’s claim that there 

is no “possibility” of achieving this result. 

Yet more, FERC relies on speculation that Commissioner Phillips 

would be recused on this matter, but that is not guaranteed. As FERC pre-

viously told this Court, “that is a decision for Commissioner Phillips to 

make, with advice of the Commission’s Designated Agency Ethics Official, 

and not something for [parties] to assume.” No. 21-3608, Dkt. 30, at 9. 

Nor is it the case that “any reconsideration on remand would almost 

certainly occur in the context of the same four Commissioners that dead-

locked 2-2 twice before.” FERC Br. 40. Chairman Glick’s 5-year term has 

already expired, on June 30, 2022. See Chairman Glick, Fed. Energy Regu-

latory Comm’n (updated Aug. 12, 2022), perma.cc/UH8Z-T2J3. He has been 
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renominated for a second term, but his confirmation is not a given. See, e.g., 

Matthew Choi, Glick’s Bumpier Confirmation Road, Politico (May 23, 2022), 

perma.cc/PR3J-QJMA. And if he is not reconfirmed, his service would end 

no later than January 3, 2023, when the 117th Congress adjourns (see 42 

U.S.C. § 7171(b)(1))—meaning that any decision by FERC on a remand 

timeframe could very well take place without Chairman Glick’s previously 

decisive vote. 

FERC’s argument is thus speculation on stilts: It rests on speculation 

that—even if this Court declares FERC’s past action unlawful—“the two 

Commissioners who previously voted for it would likely persist” in their 

views (FERC Br. 41), thus doing nothing to remedy that declared illegality; 

that Commissioner Phillips would be recused (id. at 39-40); and that the 

FERC Commissioners would necessarily be the same individuals on re-

mand. Moreover, even if it were valid, the argument applies only to one of 

EPSA’s three merits arguments. In sum, EPSA’s Article III standing is on 

solid footing despite FERC’s various objections.  

 FERC cannot rely on individual Commissioner statements 
to satisfy the APA’s reasoned decisionmaking requirement. 

Our opening brief demonstrated at length that statements by individ-

ual Commissioners under Section 205(g)(1)(B) cannot be imputed to the 

Commission as a whole, because the statutory text does nothing to abrogate 

the fundamental principles that “[i]ndividual Commissioners’ statements 
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reflect their personal views and do not reflect the views of the Commission 

as a deliberative body” (Californians for Renewable Energy, 175 FERC 

¶ 61213, P 13 (2021)), and that a reviewing court “may not supply a rea-

soned basis for the agency’s action that the agency itself has not given” (CBS 

Corp. v. FCC, 663 F.3d 122, 137 (3d Cir. 2011) (emphasis added)). See EPSA 

Br. 16-29. As a result, those individual statements cannot supply the “sat-

isfactory explanation for [FERC’s] action” demanded by the APA. Motor Ve-

hicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

43 (1983). FERC’s responses fall flat.  

a. FERC purports to begin its statutory interpretation with the text, 

arguing that Section 205(g) displaces the general rule that “[a]ctions of the 

Commission shall be determined by a majority vote of the members pre-

sent.” 42 U.S.C. § 7171(e); see FERC Br. 54-56. As FERC observes, Section 

205(g) provides that the Commission’s “failure to issue an order” because of 

a 2-2 split “shall be considered to be an order issued by the Commission … 

for purposes of [judicial review].” 16 U.S.C. § 824d(g)(1)(A). But that is 

simply non-responsive to our point: It does not follow from the fact that the 

“failure to issue an order … shall be considered to be an order” that individ-

ual Commissioner statements are also incorporated into that deemed order. 

To the contrary, the plain text makes clear that the Commissioner 

statements are not part of the deemed order. The statute is direct about 
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what will be “considered to be an order issued by the Commission”: FERC’s 

“failure to issue an order.” 16 U.S.C. § 824d(g)(1)(A). In stark contrast, the 

individual Commissioner statements are set off in a separate sub-para-

graph, are explicitly described as solely “explaining the views of [each] Com-

missioner,” and are to be “add[ed] to the record,” not added to the deemed 

order as constructive reasoning of the Commission. Id. § 824d(g)(1)(B). Nor 

would it make sense to do so, given that the “failure[s] to issue an order” 

giving rise to a deemed order include failures “as a result of vacancy, inca-

pacity, or recusal on the Commission, or if the Commission lacks a quorum.” 

Id. § 824d(g)(1). In the case of such failures, there may very well be no Com-

missioner statement supporting the result at all. 

In sum, had Congress intended to incorporate the views of supporting 

Commissioners into the reviewable deemed order, it easily could have writ-

ten a statute that achieved that result. Cf., e.g., SAS Inst., Inc. v. Iancu, 138 

S. Ct. 1348, 1355 (2018) (“If Congress had wanted to” achieve a particular 

result, “it knew exactly how to do so.”). It chose not to, and this Court must 

respect that choice. 

FERC thus gets it backwards when it argues that “nothing about Sec-

tion 205(g)’s definition of ‘order’ precludes the Court from relying on the 

Commissioners’ statements.” FERC Br. 56 (emphasis added). The default 

rule is that such individual statements are not attributable to the agency as 
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a whole (see, e.g., Californians for Renewable Energy, 175 FERC ¶ 61213, P 

13; Pub. Citizen, 839 F.3d at 1169), and it is therefore FERC that must lo-

cate in the text some provision changing that default rule. Its brief com-

pletely fails to do so. 

b. Having failed to identify any textual basis for its position, FERC 

relies heavily on its own sense of what Congress must have intended when 

it enacted Section 205(g). See, e.g., FERC Br. 61-62. But as we have ex-

plained, “[t]he best evidence of [Congress’s] purpose is the statutory text 

adopted by both Houses of Congress and submitted to the President” (W. 

Va. Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 98 (1991)), and it is a “core 

administrative-law principle that an agency may not rewrite clear statutory 

terms to suit its own sense of how the statute should operate” (Util. Air 

Regul. Grp. v. E.P.A., 573 U.S. 302, 328 (2014)).  

In other words, “Congress expresses its intentions through statutory 

text …. As this Court has repeatedly stated, the text of a law controls over 

purported legislative intentions unmoored from any statutory text.” Okla-

homa v. Castro-Huerta, 142 S. Ct. 2486, 2496 (2022) (quotation marks omit-

ted). Without some firm grounding in the text, therefore, FERC’s attempt 

to override the fundamental premise that individual Commissioners speak 

only for themselves must fail. 
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c. FERC also relies on the legislative history of Section 205(g) for the 

proposition that, in general, this provision is intended to allow fulsome re-

view of rates that take effect due to a 2-2 deadlock. See FERC Br. 50-51, 57. 

But as we have already explained, the portions of the legislative history 

dealing specifically with the requirement of separate Commissioner state-

ments give no indication that the views of a minority of Commissioners are 

to be elevated to the status of official FERC reasoning and reviewed as such. 

EPSA Br. 24-25.  

Quite to the contrary, the only mentions of the Commissioner state-

ments in the legislative history state plainly that such statements are in-

tended for transparency and internal FERC deliberative purposes, not to be 

imputed to the full Commission. See 164 Cong. Rec. H8227 (statement of 

Rep. Kennedy) (“[T]his bill would require each of the sitting commissioners 

to explain in writing their view on the rate change. … [I]t is my belief that 

if and when the time comes to address a deadlock, commissioners will use 

the opportunity to explain their views for purposes of transparency and good 

government.”) (emphasis added); S. Rep. 115-278 (2018), at 4 (“Having the 

benefit of these statements may discourage ties by highlighting more pre-

cisely the reasoning that leads each Commissioner to his or her views.”) 
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(emphasis added).3 FERC attempts to denigrate these passages as “cherry-

picked excerpts” (FERC Br. 57), but it offers no contrary legislative history 

specific to the Commissioner statements.  

Finally, FERC has no substantive answer to the legislative testimony 

of the Commission’s own general counsel, who testified that, “[i]n the case 

of a serial 2-2 split, no orders would issue” and “review” of “the reasoning 

the agency employed” thus “would be impossible.” S. Rep. 115-278, at 7-8 

(quoting testimony of James Danly). FERC’s only response is that “state-

ments from witnesses” are less “illuminating” than other forms of legislative 

history (FERC Br. 57 (quoting Food Mktg. Inst. v. Argus Leader Media, 139 

S. Ct. 2356, 2364 (2019))—but this is not just any witness; it is the general 

counsel of the agency whose organic statute Congress was considering 

amending. Surely his views were taken seriously by the Congress that en-

acted Section 205(g)—indeed, that much is apparent from the fact that Con-

gress took the general counsel’s advice to narrow the scope of what became 

Section 205(g) to 2-2 deadlock situations, rather than the “any absence of 

 
3  Tellingly, this passage is introduced with “Finally, the bill requires each 
of the Commissioners to articulate formally and publish his or her views,” 
while the sentence that FERC repeatedly quotes regarding the legislation’s 
goal of “an adequate administrative record” precedes that introduction. S. 
Rep. 115-278, at 4. The requirement of Commissioner statements is thus 
distinct from the record issue in the Senate report. 
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action” language in the bill upon which he commented. See S. Rep. 115-278, 

at 7-8. 

For its part, PJM notes that Mr. Danly was commenting on a version 

of the bill that did not include the requirement of individual Commissioner 

statements. PJM Br. 38-40. But his point stands: Even with the Commis-

sioner statements, “Courts of appeals review … the reasoning the agency 

employed—as reflected in its orders—to support its decision,” and “[i]n the 

case of a serial 2-2 split, no orders would issue,” leaving “[r]emand” as “the 

Court’s only option.” S. Rep. 115-278, at 7-8. 

In any event, the legislative history here only confirms of what the 

plain text itself indicates: An individual Commissioner statement simply 

“explain[s] the views of the Commissioner” who writes it; no text allows such 

statements to be imputed to the Commission as a whole. 16 U.S.C. 

§ 824d(g)(1)(B); see, e.g., Jama v. ICE, 543 U.S. 335, 341 (2005) (“We do not 

lightly assume that Congress has omitted from its adopted text require-

ments that it nonetheless intends to apply.”). 

d. Changing tack, the agency also argues that this Court should adopt 

a line of D.C. Circuit precedent that does impute statements of individual 

members of the Federal Election Commission (FEC) to that agency for judi-

cial review purposes. See FERC Br. 58-61. But we have already explained 

that the D.C. Circuit itself declined to apply that precedent to FERC in the 
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pre-Section 205(g) era, not only because the pre-amendment statute lacked 

a provision for review of 2-2 deadlocks, but also because “FEC’s structural 

design” as an even-numbered commission with a partisan-balance require-

ment meant that “FEC will regularly deadlock as part of its modus op-

erandi”—a distinction that continues to obtain. Pub. Citizen, Inc. v. FERC, 

839 F.3d 1165, 1171 (D.C. Cir. 2016); see EPSA Br. 26. Had Congress in-

tended to “overrid[e]” this aspect of Public Citizen and to import the D.C. 

Circuit’s FEC approach into the FPA, as FERC claims (FERC Br. 45), it 

would have done so expressly, and not obliquely by directing that Commis-

sioners’ statements be “add[ed] to the record,” where they sit side-by-side 

with statements of EPSA and other parties. 16 U.S.C. § 824d(g)(1)(B). See 

Whitman v. American Trucking Assns., Inc., 531 U.S. 457, 468 (2001) (“Con-

gress … does not … hide elephants in mouseholes.”). 

Moreover, the D.C. Circuit has more recently criticized this line of 

cases as “a rather apparent fiction raising problems of its own.” Citizens for 

Resp. & Ethics in Washington v. FEC, 892 F.3d 434, 437-438 (D.C. Cir. 

2018); see also id. at 438 n.4 (“[W]hat if the [supporting] Commissioners 

each expressed a different reason for voting against enforcement proceed-

ings?”). Here, by happenstance, the supporting Commissioners signed a 

joint statement, but there is certainly no guarantee of similar agreement in 
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the future, and this Court should be reticent to adopt a “problem[atic]” doc-

trine from which even its originating court has attempted to distance itself. 

Id. at 438.4 

e. Finally, the Commission struggles to respond to our demonstration 

that its interpretation of Section 205(g)—in which statements by individual 

Commissioners are elevated to stand in for actual Commission reasoning—

“creates constitutional issues,” and should therefore be “avoid[ed].” Burton 

v. Schamp, 25 F.4th 198, 212 (3d Cir. 2022); see EPSA Br. 27-29. In short, 

the Constitution does not permit “principal [agency] officers who wield 

power alone rather than as members of a board or commission” to enjoy 

“good-cause tenure,” rather than being removable at will (Seila Law LLC v. 

Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2201 (2020)), and FERC’s in-

terpretation of Section 205(g) permits individual Commissioners—who are 

removable only for cause (see 42 U.S.C. § 7171(b)(1))—to “wield power 

alone.” 

FERC’s first response is telling: Rather than engage with the merits, 

the agency submits that this line of argument is waived. FERC Br. 66-67; 

 
4  If the Court were to disagree and adopt the D.C. Circuit’s FEC approach, 
it should make explicit that supporting Commissioner statements—even if 
evaluated by a court—are not precedents to which the agency must adhere 
in the future. See Common Cause v. FEC, 842 F.2d 436, 450 n.32 (D.C. Cir. 
1988) (supporting Commissioner statements are “not the law” and “would 
not be binding legal precedent or authority for future cases”). 
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see 16 U.S.C. § 825l(b) (“No objection to the order of the Commission shall 

be considered by the court unless such objection shall have been urged be-

fore the Commission in the application for rehearing unless there is reason-

able ground for failure so to do.”).  

But EPSA’s “objection to the order of the Commission” was included 

in its rehearing petition: The “objection” is that FERC has failed the APA’s 

reasoned decisionmaking requirement because Section 205(g) does not au-

thorize individual Commissioner statements to be imputed to the agency as 

a whole. See EPSA Reh’g 2-3, 9-20 (JA __-__, __-__) (making this objection). 

The constitutional-avoidance point is simply an additional principle of stat-

utory construction that cuts in favor of the exact interpretation EPSA did 

press before FERC. As such, it is not waived. Cf., e.g., Lebron v. Nat’l R.R. 

Passenger Corp., 513 U.S. 374, 379 (1995) (“[O]nce a federal claim is 

properly presented, a party can make any argument in support of that claim; 

parties are not limited to the precise arguments they made below.”) (empha-

ses added); Koch v. Cox, 489 F.3d 384, 391 (D.C. Cir. 2007) (“Rather than 

raising a new issue upon which the district court did not rule, Koch is ad-

ducing additional support for his side of an issue upon which the district 

court did rule, much like citing a case for the first time on appeal.”); accord 

Thompson v Real Estate Mortg. Network, 748 F.3d 142, 149 n.6 (3d Cir. 

2014). 
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On the merits of the argument, FERC appears to largely miss the 

point. We of course agree that “FERC is led by several Commissioners, not 

a single individual” (FERC Br. 67)—that is why, under normal circum-

stances, Seila Law (at least assuming the continued vitality of Humphrey’s 

Executor) does not render FERC unconstitutional. See EPSA Br. 28 (dis-

cussing Humphrey’s Executor v. United States, 295 U.S. 602 (1935), which 

held that at-will removal is not required for members of multi-member com-

missions). Our central contention is that, if the explanatory statement of an 

individual Commissioner is imputed to the Commission as a whole and is 

therefore given the force of law, the distinction between FERC and the un-

constitutional CFPB evaporates—because now that individual Commis-

sioner, like the CFPB director, wields “significant governmental power” yet 

has “no colleagues to persuade, and no boss or electorate looking over her 

shoulder.” Seila Law, 140 S. Ct. at 2203-2204. 

Nor is it relevant that “it is Congress, not the Commission … that has 

exercised power” when “a rate takes automatic effect by way of a tie vote” 

(FERC Br. 68)—surely it would not have saved the CFPB’s constitutionality 

had its statute been structured similarly, with default results that the 

agency’s unaccountable director was empowered to override. At the very 

least, FERC’s reading of Section 205(g) would “create constitutional issues,” 

and this Court therefore “should avoid” that “interpretation.” Burton, 25 
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F.4th at 212; accord United States v. Palomar-Santiago, 141 S. Ct. 1615, 

1622 (2021) (“Courts should indeed construe statutes ‘to avoid not only the 

conclusion that they are unconstitutional, but also grave doubts upon that 

score.’”). 

In sum, FERC has done nothing to rebut our demonstration that the 

agency’s default acceptance of the Focused MOPR—accompanied, as it was, 

by no reasoning of the Commission—fails the APA’s reasoned decisionmak-

ing requirement. EPSA Br. 16-29; see, e.g., State Farm, 463 U.S. at 43. This 

Court should set it aside. 

 Even the individual Commissioners fail to engage with 
generators’ reliance interests. 

EPSA’s opening brief further demonstrated that, even if FERC is cor-

rect that the supporting Commissioners’ statement may be imputed to the 

Commission and supply reviewable reasoning, those Commissioners have 

acted arbitrarily and capriciously by failing to consider and respond to var-

ious parties’ reliance interests. EPSA Br. 29-34. Rather than “take[] into 

account” the “serious reliance interests” in existing FERC policies that were 

raised before the Commission (Regents, 140 S. Ct. at 1913 (quotation marks 

omitted)), the supporting Commissioners brushed them aside on the pur-

ported basis that the “rules and regulations” governing “PJM’s capacity 

market … are always subject to change” (Glick Statement ¶ 61 (JA __)). 
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That is arbitrary and capricious. Regents, 140 S. Ct. at 1913 (rejecting ar-

gument that mutability of government program “automatically preclude[s] 

reliance interests”). 

FERC’s response is unconvincing. The agency first attempts a doctri-

nal argument, suggesting that only “longstanding” policies can generate 

valid reliance interests. FERC Br. 99 (quoting Regents, 140 S. Ct. at 1913). 

That is not the law: An agency is not free to ignore reliance interests just 

because the policy generating those interests is of more recent vintage. See, 

e.g., Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 106 (2015) (“[T]he APA re-

quires an agency to provide more substantial justification when ‘… its prior 

policy has engendered serious reliance interests that must be taken into 

account. It would be arbitrary and capricious to ignore such matters.’”) 

(quoting FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009)) (no 

requirement of longstanding policy).  

In any event, FERC first determined that mitigation of state-sup-

ported resources’ bids was required in June of 2018, more than three years 

before it allowed the Focused MOPR proposal to take effect in September 

2021. See Calpine Corp., 163 FERC ¶ 61,236, PP 156, 158 (2018) (finding 

the pre-Expanded MOPR to be “unjust and unreasonable” because it “allows 

resources receiving out-of-market support to significantly affect capacity 
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prices,” and proposing “an expanded MOPR that covers out-of-market sup-

port to all new and existing resources”). That is certainly long enough for 

“legitimate reliance” to take root. Regents, 140 S. Ct. at 1913.  

Moreover, as PJM conceded, its Focused MOPR displaced not only the 

Expanded MOPR but also “the previously existing legacy MOPR.” PJM 

Transmittal 2 (JA __). And suppliers’ reliance was not only on the letter of 

the “legacy” MOPR in place for over a decade, but on what FERC said in its 

orders about its commitment to adequate mitigation and its consistent prac-

tice of strengthening the MOPR as needed in the face of “mounting evidence 

of risk from what was previously only a theoretical weakness in the MOPR 

rules that could allow uneconomic entry.” PJM Interconnection, L.L.C., 135 

FERC ¶ 61,022 at P 139 (2011). 

FERC next seems to take issue with the substance of the reliance in-

terests pointed out by EPSA. See FERC Br. 100-101. First, the agency’s com-

ments about reliance on a “competitive marketplace” generally are beside 

the point, as EPSA has cited specific companies’ investment-backed reliance 

on “an effective MOPR to protect against capacity price suppression by sub-

sidized entities” in particular. EPSA Br. 30 (quoting CCE/SFE Protest 2-9 

(JA __-__)). And in any event, this line of argument is a post-hoc rationali-

zation by agency counsel and thus cannot be considered; the entire point of 

the doctrine is that the agency, not the agency’s appellate counsel, must 
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consider claimed reliance interests and decide whether they justify main-

taining a previous policy. See, e.g., State Farm, 463 U.S. at 50 (“[C]ourts 

may not accept appellate counsel’s post hoc rationalizations for agency ac-

tion.”); Regents, 140 S. Ct. at 1913 (vacating action because “consideration” 

of “the strength of any reliance interests … must be undertaken by the 

agency in the first instance.”). 

Finally, FERC offers a single-paragraph attempt to argue that the 

supporting Commissioners’ statement “does address reliance interests.” 

FERC Br. 102. But the cited passage is simply another variation on the sup-

porting Commissioners’ theme that they do not need to engage with the par-

ties’ proffered reliance interests because those interests are (supposedly) not 

“valid” (Glick Statement ¶ 61 (JA __)); or in other words, that such interests 

are not “legally cognizable”—exactly the argument rejected by the Supreme 

Court in Regents. 140 S. Ct. at 1913. The single sentence highlighted by 

FERC certainly does not reflect agency decisionmakers “tak[ing]” the as-

serted reliance interests “into account,” evaluating them, and “[]weigh[ing]” 

them against “other interests and policy concerns” as required by the APA. 

Id. at 1913-1914 (quotation marks omitted). 
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 The FPA’s prohibition of discriminatory rates encompasses 
one State’s imposition of its policies on another. 

Finally, we demonstrated that the FPA’s prohibition on “unduly dis-

criminatory” rate structures (16 U.S.C. § 824e(a)) is best understood to en-

compass structures, like the Focused MOPR, that permit one State to “im-

pose its own policy choice on neighboring States” (Gore, 517 U.S. at 571). 

See EPSA Br. 34-47.  

As we explained, when the FPA was enacted in 1935, “discrimination” 

was a legal term of art regularly used by both Congress and the courts to 

describe actions taken by States to disadvantage either other States or in-

terstate commerce itself. EPSA Br. 38-41. So when Congress employed that 

term in the FPA—which was enacted in response to a Supreme Court deci-

sion employing precisely these Dormant Commerce Clause principles—the 

legislature would have understood its text to encompass State-on-State ef-

fects like those cited to the Commission below. Id. at 41, 44-47. The result 

is that a rate structure, like the Focused MOPR, that permits state intru-

sions into other States’ policy choices by means of the FERC-regulated en-

ergy markets constitutes an “unduly discriminatory” “rule, regulation, [or] 

practice … affecting” the “rate … charged … by any public utility” (16 U.S.C. 

§ 824e(a)), and is therefore unlawful. 

a. FERC’s response is difficult to parse. The agency leads with an ex-

tended discussion of appropriate state and federal roles under the FPA, and 
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in particular the agency’s views about the “target” at which it believes an 

Expanded MOPR-type policy would “aim.” FERC Br. 70-80; see also id. at 

73 (asserting that “the target at which a law aims” is “core” to determining 

its permissibility) (quoting FERC v. Elec. Power Supply Ass’n, 577 U.S. 260, 

282 (2016)). 

First, the legal theory upon which FERC relies is, at best, questiona-

ble. The Supreme Court in EPSA discussed the “goals” of the FERC program 

in question only secondarily, after establishing in no uncertain terms that 

“[w]hen FERC regulates what takes place on the wholesale market, as part 

of carrying out its charge to improve how that market runs, then no matter 

the effect on retail rates, § 824(b) imposes no bar,” and finding that in the 

challenged program, “that is all FERC has done.” EPSA, 577 U.S. at 281-

282. That is, the Supreme Court was clear that, “[w]hen FERC … changes 

wholesale market rules”—as it has done here—the fact that this change 

necessarily “has some effect” on state-jurisdictional issues like “retail rates 

… is of no legal consequence.” Id. at 281.5 

 
5  Furthermore, the case wherein the language proffered by FERC origi-
nates “consider[ed] the target at which [a] state law aims in determining 
whether that law is pre-empted.” Oneok, Inc. v. Learjet, Inc., 575 U.S. 373, 
385 (2015) (emphasis altered). Preemption, of course, is an asymmetrical 
doctrine, not a two-way street. See, e.g., Miss. Power & Light Co. v. Missis-
sippi, 487 U.S. 354, 377 (1988). So the fact that state action directed at a 
federal target may be preempted does not necessarily imply that a federal 
action “aim[ed]” at the States is outside FERC’s FPA jurisdiction. 
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In any event, this extended discussion misses the point. Our opening 

brief was clear that the sort of regulation we envision does not “target state 

policies” (FERC Br. 75-76) in the first place. See EPSA Br. 46-47. To the 

contrary, our point is one that this Court itself has made in considering a 

prior version of the MOPR: States “are free to make their own decisions 

regarding how to satisfy their capacity needs, but they will appropriately 

bear the costs of those decisions.” N.J. Bd. of Pub. Utils. v. FERC, 744 F.3d 

74, 97 (3d Cir. 2014) (quotation marks omitted). EPSA’s position is that 

FERC must reject interstate rate structures that allow States to externalize 

the costs of their policies or otherwise impose those policies extraterritori-

ally; States may still pursue whatever policies they wish, and we certainly 

do not contend that FERC may attack the state policies themselves. Indeed, 

the whole point is that FERC may not elevate one State’s policies over an-

other’s.6 

b. A similar clarification answers FERC’s textual arguments. See 

FERC Br. 77-78, 80-83. EPSA’s contention is that PJM’s Tariff, which con-

tains the rules governing the capacity market, is a “rule, regulation, [or] 

 
6  Nor does precedent bar FERC from considering “the effects of [its] rules 
on state interests.” FERC Br. 79. The cited cases hold merely such effects 
are “of no legal consequence” for determining the legality of FERC’s actions. 
EPSA, 577 U.S. at 281; accord Nat’l Ass’n of Reg. Util. Comm’rs v. FERC, 
964 F.3d 1177, 1187 (D.C. Cir. 2020). 
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practice … affecting” “any rate … charged … by any public utility.” 16 C.F.R. 

§ 824e(a). That much should be non-controversial. And it is further EPSA’s 

position that this “rule” or “regulation”—that is, PJM’s capacity market 

structure, to include the Focused MOPR—is “unduly discriminatory” (id.) if 

it functions as an means through which one State can “impose its own policy 

choice on neighboring States” (Gore, 517 U.S. at 571), because Congress in 

1935 was legislating against a backdrop of jurisprudence that used “discrim-

ination” in this State-on-State sense. See generally EPSA Br. 35-44. With 

that clarification in mind, FERC’s textual objections—that EPSA wants the 

Commission to regulate States, rather than public utilities (FERC Br. 80-

81), or that the Focused MOPR can’t be “discriminatory” because it applies 

all market participants (id. at 82)—fall by the wayside. 

c. Finally, FERC is entirely correct that we “advance no Dormant 

Commerce Clause claim” (FERC Br. 84), which in itself is sufficient re-

sponse to the next five pages of the agency’s brief. To the extent FERC sug-

gests that EPSA forfeited reliance on Dormant Commerce Clause case law 

that elucidates the meaning of the FPA’s text, however, it is factually mis-

taken (in addition to being wrong about how forfeiture works, see pages 17-

18, supra). See EPSA Reh’g 5, 40-41 & n.141 (JA __, __-__) (citing this case 
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law in arguing that “the FPA and principles of federalism … require[] Com-

mission action … to ensure that this market does not allow subsidizing 

states to shift the costs of their policy choices onto other states”). 

d. For their part, the State Intervenors argue that the Focused MOPR 

actually does not allow the kind of state policy exportation that, properly 

construed, the FPA requires FERC to address. State Intervenors Br. 21-30. 

But we have already explained the mechanisms through which this intru-

sion will take place (EPSA Br. 44-47)—and in any event, neither FERC it-

self nor the supporting Commissioners below offered any argument along 

these lines, so the Court cannot rely on it to uphold the agency’s (in)action 

here. See Glick Statement ¶ 65 & n.141 (JA __-__) (rejecting the legal prop-

osition that FERC must “act as a federal check on the inevitable effects” of 

state generation policies, rather than arguing that the Focused MOPR does 

not permit such harmful effects); CBS Corp., 663 F.3d at 137 (‘‘[W]e may not 

supply a reasoned basis for the agency’s action that the agency itself has not 

given.’’) (quoting State Farm, 463 U.S. at 43). 

In sum, neither FERC nor the Intervenors can save the default ac-

ceptance of the Focused MOPR from vacatur on this basis, either. Once 

again, that default acceptance must be set aside. 

CONCLUSION 

The petition for review should be granted.   
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No. 21-3205 
(consolidated with Nos. 21-3068, 21-3243 & 22-1158) 

In the 

United States Court of Appeals 
for the 

Third Circuit 
______________________________ 

ELECTRIC POWER SUPPLY ASSOCIATION, 

Petitioner, 

– v. –

FEDERAL ENERGY REGULATORY COMMISSION, 

Respondent. 

______________________________ 

DECLARATION OF TODD A. SNITCHLER 
______________________________ 

I, Todd A. Snitchler declare as follows: 

1. I am the President and CEO of the Electric Power Supply

Association (EPSA). 

2. EPSA is the national trade association representing America’s

competitive power suppliers. EPSA members provide reliable and 

competitively priced electricity from environmentally responsible facilities 

using a diverse mix of fuels and technologies. EPSA advocates for well-

functioning competitive wholesale electricity markets, and thus seeks to 

bring the benefits of competition to all power customers. 
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3. EPSA’s membership is publicly disclosed on its website; its 

members are: BP Energy Company; Calpine Corporation; Cogentrix; 

Competitive Power Ventures; Diamond Generating Corporation; Eastern 

Generation; Energy Capital Partners; GenOn; J-POWER USA; LS Power; 

NRG Energy; Rockland Capital; Shell Energy; Tenaska; and Vistra.1 

4. These members collectively own and operate nearly 150,000 

MW of power generation capacity in regions with access to competitive 

wholesale electricity markets—spanning New England, New York, the Mid-

Atlantic, the Midwest, Texas, the Southwest, and California. 

5. Many of EPSA’s members own and operate generation facilities 

in the PJM Interconnection, L.L.C. (PJM) region, and thus participate in 

the wholesale markets operated by PJM—including the wholesale capacity 

market at issue in this case. In total, EPSA members provide over 50,000 

MW of electric capacity in the PJM region. The bulk of that capacity is 

provided through cleared offers into the PJM-administered wholesale 

capacity market. 

6. For example, Cogentrix entities own 3,900 MWs of installed 

capacity in the PJM market.2 The NRG Companies own approximately 

 
1  See EPSA Members, EPSA, perma.cc/Y2K6-QTKV. 
2  See Motion to Intervene of Cogentrix Energy Power Management, 
LLC, Docket No. ER21-2582-000. 

Case: 21-3205     Document: 161-2     Page: 2      Date Filed: 08/26/2022



3 
 

5,000 MW of generation in PJM.3 Other EPSA members also own large 

generation resources that participate in PJM markets, including the 

capacity market at issue here, though they did not disclose precise numbers 

in the proceeding below.4 

7. And because this capacity is bid into PJM’s capacity auction, the 

rules governing that auction structure directly affect EPSA’s members—

such that when the clearing price in the auction decreases, EPSA’s members 

receive less compensation for providing their capacity to the marketplace.  

8. The PJM auctions clear capacity for a one-year (June 1-May 31) 

commitment period at clearing prices expressed in dollars per MW per day. 

For a 600 MW generation facility, a $5/MW-day reduction in the clearing 

price thus translates into a reduction in annual capacity revenues of over 

$1 million ($5/MW-day * 600 MW * 365 days = $1,096,000). The RTO 

clearing price5 fell from $50/MW-day in PJM’s Base Residual Auction (BRA) 

for the 2022/2023 delivery year, conducted under the so-called “Expanded 

 
3  See Protest of the NRG Companies, Docket No. ER21-2582-000. 
4  See, e.g., Motion to Intervene of Calpine Corporation, Docket No. 
ER21-2582-000; Motion to Intervene of LS Power Development, LLC, 
Docket No. ER21-2582-000. 
5  The “RTO” clearing price is the default clearing price, paid to 
resources not located in import-constrained areas that “separate” and clear 
at higher prices. 
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MOPR,” to $34.13/MW-day in the BRA for the 2023/2024 delivery year,6 

conducted under the “Focused MOPR” at issue in this proceeding. EPSA’s 

members thus not only have a direct and substantial interest in the rules 

governing PJM’s capacity market, but sustain a direct monetary injury 

when the PJM capacity auction clearing price is depressed.7  

9. FERC should know full well that EPSA’s members are directly 

affected by its (in)action here. Not only does EPSA routinely participate in 

proceedings before FERC to advocate for the interests of its members,8 

including the FERC proceedings below, but EPSA has frequently litigated 

challenges to FERC’s agency actions, generally without any challenge by 

the agency to EPSA’s Article III standing to do so.9  

 
6  2023/2024 RPM Base Residual Auction Results, PJM, 
perma.cc/XW63-VZVL 
7  See, e.g., Press Release: Calpine Reports PJM Auction Results, Calpine 
Corporation (May 24, 2018), perma.cc/XV2A-XPSR (EPSA member 
reporting that it had cleared over 5,000 MW of capacity, worth hundreds of 
millions of dollars, in the PJM auction for 2021-2022). 
8  A search of FERC’s online docket tool 
(elibrary.ferc.gov/eLibrary/search) for the keyword “Electric Power Supply 
Association” returned 1,431 separate FERC filings by EPSA dating back to 
1997. 
9  See, e.g., FERC v. Elec. Power Supply Ass’n, 577 U.S. 260 (2016); 
Electric Power Supply Association v. FERC, 753 F.3d 216 (D.C. Cir. 2014); 
Montana Consumer Counsel v. FERC, 659 F.3d 910 (9th Cir. 2011) (EPSA 
as intervenor in the court of appeals); Electric Power Supply Association v. 
FERC, 391 F.3d 1255 (D.C. Cir. 2004) (in this case, FERC did contest 
EPSA’s standing, but the court found that “the Commission’s standing 
challenge is quite narrow and easily dismissed”). 
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I declare under penalty of perjury that the foregoing is true and correct to 

the best of my knowledge. 

Dated: Augusa1~22, at Washington, D.C. 

5 
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No.	21-3205	
(consolidated	with	Nos.	21-3068,	21-3243	&	22-1158)	

In	the	

United States Court of Appeals 
for	the	

Third Circuit 
______________________________	

ELECTRIC	POWER	SUPPLY	ASSOCIATION,	
Petitioner,	
– v.	–

FEDERAL	ENERGY	REGULATORY	COMMISSION,	
Respondent.	

______________________________	

DECLARATION	OF	AMANDA	FRAZIER	
______________________________	

I,	Amanda	Frazier	declare	as	follows:	

1. I	am	Senior	Vice	President,	Regulatory,	with	Vistra	Corp.	(Vistra).

2. Vistra	is	a	member	of	the	Electric	Power	Supply	Association	(EPSA)

and	the	PJM	Power	Providers	Group.	

3. Vistra	 develops,	 owns,	 and	 operates	 independent	 power	 projects

throughout	the	United	States.	Through	various	subsidiaries,	Vistra	currently	owns	

or	 controls	 generation	 facilities	 with	 an	 aggregate	 generating	 capacity	 of	

approximately	9,000	MW	in	the	PJM	Interconnect,	L.L.C.	(PJM)	market.	

4. Substantially	 all	 the	 capacity	 of	 these	 facilities	 is	 offered	 into	 PJM

capacity	auctions	conducted	pursuant	to	the	rules	at	issue	in	this	proceeding.	In	
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the	most	recent	PJM	capacity	auction,	the	auction	for	the	2023/2024	delivery	year,	

Vistra	 cleared	over	6,800	MW	of	 capacity.	Vistra	 is	 thus	 substantially	 impacted	

monetarily	by	even	relatively	small	changes	in	the	clearing	prices.	

5. For	 example,	 assuming	 Vistra	 clears	 6,800	 MW,	 a	 $5/MW-day	

reduction	 in	 the	 clearing	 price	 would	 translate	 into	 an	 aggregate	 reduction	 in	

annual	 capacity	 revenues	 earned	 by	 Vistra’s	 subsidiaries	 of	 over	 $12	 million	

($5/MW-day	*	6,800	MW	*	366	days	=	$12,444,000).	
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I	declare	under	penalty	of	perjury	that	the	foregoing	is	true	and	correct	to	

the	best	of	my	knowledge.	

	

	

Dated:	August	26,	2022,	at	Austin,	Texas	
	 	 	 	
	
	
	 	 	 	 _________________________	 	 	
	 	 	 	 Amanda	Frazier	
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