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SUMMARY OF THE ARGUMENT 

In the proceedings below, FERC dismantled a core aspect of the 

PJM market design that it never found unjust and unreasonable, and 

without acknowledging the major change it was instituting. FERC’s 

abrupt reversal violates the APA in several respects. 

In 2015, FERC adopted the “Capacity Performance” initiative, 

which created a system of penalties and bonuses designed to ensure that 

supply resources that made capacity commitments would perform when 

called upon. It recognized that this market design created opportunity 

costs that suppliers would reasonably consider when deciding what rate 

to demand for their capacity commitments. FERC therefore adopted an 

opportunity cost-based default offer cap, acknowledging that an offer 

based on opportunity costs was consistent with competitive behavior, not 

an exercise of market power. This Court affirmed that finding. Suppliers 

offering below that cap could include in their offers a reasonable 

calculation of their costs and their risks based on their reasonable 

business judgment. FERC also recognized that the variables underlying 

the default offer cap, including those bearing on opportunity cost, would 

likely need to be adjusted in future proceedings to ensure that the cap 

remained properly calibrated.  
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But when the time for these anticipated adjustments came, FERC 

instead abandoned this core element of the Capacity Performance 

structure, without considering the impact of doing so on the broader 

structure. It jettisoned the opportunity cost-based default offer cap in 

favor of unit-specific review that excludes consideration of risk. Although 

FERC also established default offer caps for certain classes of resources, 

those caps do not account for opportunity costs. 

This action was unlawful multiple times over. First, FERC failed to 

address alternative, less disruptive alterations to the market structure—

indeed, the very sort of adjustments that FERC had previously 

anticipated making. Instead, FERC abruptly reversed course without 

addressing its earlier reasoning or supplying a reasoned basis for 

departing from its prior approach. FERC simply cannot explain its total 

abandonment of the economic principles it earlier embraced. 

Second, the new market design’s categorical exclusion of certain 

cost and risk factors is arbitrary and capricious. In denying suppliers the 

ability to account for opportunity costs, as well as the myriad risks 

associated with taking on capacity, FERC acted unlawfully. Indeed, 

FERC’s position is contradicted by FERC’s own longstanding 

acknowledgement that the energy and capacity markets are interrelated. 

Capacity costs are designed to compensate for uncertainty and 
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inadequacy of revenues in the energy markets. The riskier and more 

uncertain those expected energy market revenues are, the more 

important it is for a capacity supplier to be able to account for that risk 

in deciding what rate to demand in the capacity market. FERC’s orders—

and its brief here—disregard this well-known and critical 

interrelationship between the capacity and energy markets.   

Finally, FERC’s sweeping new position regarding Section 205 is 

flatly wrong. As we explained, reasonable parties may disagree about 

how certain costs are to be treated under the tariff. FERC’s new approach 

empowers the Market Monitor to override a supplier’s reasonable 

judgment, forcing a supplier who disagrees with a Market Monitor 

determination to bear the burden of proving that the Market Monitor 

instituted an unjust and unreasonable rate. This is contrary to the plain 

text of the Federal Power Act—and it would flip the purpose of the statute 

on its head, denying market participants the right to demand a just and 

reasonable rate.  

Rather than engage on these issues, FERC seems principally 

concerned with defending the legality, generally, of market-power 

mitigation. But petitioners have not questioned the lawfulness of 

mitigation. Rather, this case focuses on the categorical reconfiguration of 
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the PJM market, undertaken without the reasoned analysis that the APA 

requires. Vacatur is imperative.  

ARGUMENT 

Throughout its brief, FERC emphasizes the deference the Court 

ordinarily affords it on issues of interpretation and ratemaking. See, e.g., 

FERC Br. 20, 31, 33, 55, 61, 65. But as FERC has been repeatedly (and 

recently) reminded, “deference does not mean carte blanche, and the 

Commission must at all times demonstrate the markers of ‘principled 

and reasoned decision[making] supported by the evidentiary record.’” 

Constellation Mystic Power, LLC v. FERC, --- F.4th ---, 2022 WL 3589070, 

at *8 (D.C. Cir. Aug. 23, 2022) (alteration in original) (quoting Emera Me. 

v. FERC, 854 F.3d 9, 22 (D.C. Cir. 2017)). And “FERC’s complex mandate 

doesn’t relieve it of the requirements of reasoned decisionmaking.” New 

England Power Generators Ass’n, Inc. v. FERC, 881 F.3d 202, 212 (D.C. 

Cir. 2018). FERC has failed to satisfy that basic requirement here.  

 FERC FAILED TO JUSTIFY THE EXCLUSION OF 
OPPORTUNITY COSTS FROM CAPACITY OFFERS. 

In 2015, PJM and FERC undertook a dramatic overhaul of PJM’s 

capacity market structure. Its intent was to “strengthen the relationship 

between a market seller’s capacity revenues and its resource’s real-time 

performance.” PJM Interconnection, L.L.C., 155 FERC ¶ 61,157 at P28 
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(2016) (Capacity Performance Rehearing Order). The “fundamental logic” 

of the new market design was that suppliers’ capacity revenues should 

be tied to their resources’ performance in the real-time energy market. 

Id. at P13. FERC implemented this logic by imposing stiffer penalties on 

resources that failed to meet their capacity commitments and by offering 

bonuses for resources that, when needed, provided capacity to the system 

in excess of their commitments (or when they had made no commitment 

at all). Thus, by taking on a capacity commitment, a supplier incurs an 

opportunity cost: it loses out on potential bonuses.  

Had the Capacity Performance framework prohibited suppliers 

from recouping these opportunity costs, the new system would have 

risked discouraging suppliers from taking on new commitments by 

failing to compensate them for the full economic cost of supplying 

capacity. FERC thus acknowledged that “an appropriate competitive 

offer includes all of the marginal and opportunity costs a resource faces 

to participate in the capacity market.” Capacity Performance Rehearing 

Order P 185 (emphasis added). 

As Petitioners have consistently argued, the FERC orders on review 

now prohibit suppliers from basing their capacity offers on those 

opportunity costs—thereby undermining the “fundamental logic” of the 

Capacity Performance framework. Despite the centrality of opportunity 
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cost to the entire design of PJM’s capacity market, FERC spends a good 

portion of its brief downplaying its importance to the market design. 

FERC now claims (at 14) that the orders below preserve “the same basic 

approach to market power mitigation followed by PJM since 2006.”  

That is simply incorrect. The default offer caps adopted in the 

orders below are not opportunity-cost based and, as FERC concedes (at 

15), “do not account for the risk of non-performance of the Capacity 

Performance obligations.” Deep in its brief, FERC admits (at 62-63)—for 

the first time in these proceedings—that “the unit-specific formula does 

not also explicitly incorporate the opportunity costs associated with 

forgone Capacity Performance bonus payments.”1 But in the orders 

below, FERC failed to acknowledge—let alone justify—this major 

departure from its earlier orders, and no amount of post hoc spin can 

remedy that critical failure. 

1. As Petitioners have demonstrated, FERC never found the 

opportunity cost-based approach to be unjust and unreasonable, and 

 
1  Given this acknowledgement, it is unclear how FERC can claim (at 56) 
that “Unit-Specific Review … Allows For Consideration Of Opportunity 
Costs.” As FERC acknowledged below, the only opportunity costs sellers can 
include in offers under the unit-specific caps are “opportunity cost[s] of sell-
ing capacity into a market external to PJM”—not those resulting from the 
Capacity Performance structure. Rehearing Order P 25.  
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jettisoning that framework was neither necessary nor the most natural 

fix to the problem FERC did identify in the March Order that started 

these proceedings. There, FERC expressed its concern that thirty hours 

“was no longer a reasonable estimate” for Performance Assessment 

Hours. Indep. Mkt. Monitor for PJM v. PJM Interconnection, LLC, 174 

FERC ¶ 61,212 P 65 (2021) (March 18 Order) (JA___). As a result, the 

opportunity costs suppliers faced were not as great as the default offer 

cap had assumed. The obvious solution to this narrow problem—and the 

one that both the complainants and Petitioners suggested—was to 

recalibrate the value of Performance Assessment Hours, rather than 

scrapping the default offer cap altogether. Pet’r Br. 29-30; accord 

Indicated Suppliers Initial Br. 15-19 (JA___) (demonstrating that 

reducing the value of Performance Assessment Hours would ensure that 

the default offer would be set appropriately); Market Monitor Complaint 

at 20 (JA___); JCA Complaint at 13-14 (JA___). FERC’s narrow finding 

that a thirty-hour estimate for Performance Assessment Hours was 

unjust and unreasonable cannot be used to overhaul the entire Capacity 

Performance structure, without any explanation as to why that broader 

framework is no longer just and reasonable. FERC has never attempted 

to meet that burden. 
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Moreover, “[i]n cases where parties raise reasonable alternatives to 

[FERC]’s position, … reasoned decisionmaking requires considering 

those alternatives.” Am. Gas Ass’n v. FERC, 593 F.3d 14, 19 (D.C. Cir. 

2010). But rather than engage with Petitioners’ proposal, FERC instead 

claims (at 66) to have rejected it out of hand because it did not constitute 

“a true alternative offer cap.” In making this argument FERC 

fundamentally misunderstands either its own decision or Petitioners’ 

proposal. 

FERC claims (at 67) that it rejected Petitioners’ proposal because 

altering the value of Performance Assessment Hours would “not lower 

the default offer cap.” Cf. Respondent-Intervenors Br. 7-8. FERC’s 

response is a red herring; Petitioners have never claimed otherwise, and 

FERC’s supposed revelation is apparent from a cursory glance at the offer 

cap formula. See Pet’r Br. 13-14 n.4. The problem FERC identified in the 

March Order was that the cap was “significantly overstated relative to 

the actual opportunity cost of being a capacity resource.” Rehearing 

Order P 29 (JA___); March 18 Order P 65 (JA___). This was a direct result 

of FERC’s finding that a value of thirty Performance Assessment Hours 

“exceed[ed] market participants’ reasonable, actual expectations of the 

number of [Performance Assessment Hours] the system will experience 

in a given year.” March 18 Order at P65 (JA___).  
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Petitioners’ proposal would have preserved the “fundamental logic” 

of the Capacity Performance framework while addressing FERC’s 

concerns. See Rehearing Order P 29 (JA___) (acknowledging that 

Petitioners’ “proposal would increase the penalty rate (and thereby the 

opportunity cost of being a capacity resource) such that the prior default 

offer cap would no longer be overstated.”). FERC’s claim in its brief that 

Petitioners’ proposed “recalibration would have resulted in the exact 

same default offer cap that the Commission had found to be too high” 

thus misses the mark. FERC Br. 57. Correcting the calibration would 

have realigned the default offer cap with opportunity cost, solving the 

problem that led FERC to declare the number of Performance 

Assessment Hours unjust and unreasonable. FERC’s arguments that 

recalibration is not a viable alternative are especially puzzling 

considering that FERC itself had suggested periodic reassessment in 

earlier proceedings to consider exactly that type of adjustment. See PJM 

Interconnection, L.L.C., 151 FERC ¶ 61,208 at P 163 (2015) (Capacity 

Performance Order) (JA___). And again, this was the relief that 

complainants themselves sought. See supra at 7.   

Unsurprisingly, then, FERC’s main argument on appeal cannot be 

found in—and even conflicts with—the reasoning in its orders. FERC’s 

only substantive discussion of Petitioner’s proposal is to parrot its earlier 

USCA Case #21-1214      Document #1962908            Filed: 09/09/2022      Page 16 of 40



 

 10 
 

claim that allowing opportunity cost-based offers “would likely increase 

costs to consumers” and that Petitioners “have failed to demonstrate any 

commensurate benefits with those increased costs.” Rehearing Order 

P 29 (JA___).2 But as Petitioners have explained, FERC previously 

rejected this precise argument, finding that customers should pay the 

economic value of capacity, including opportunity costs. Pet’r Br. 31-

32.FERC’s failure to explain (or even acknowledge) this departure fails 

the requirement of reasoned decisionmaking. West Deptford Energy, LLC 

v. FERC, 766 F.3d 10, 20 (D.C. Cir. 2014). 

2.  In its brief, FERC still fails to grapple with its failure to provide 

a “full and rational explanation” when it “elect[ed] to ‘shift [its] policy.’” 

Southwest Airlines Co. v. FERC, 926 F.3d 851, 856 (D.C. Cir. 2019). 

Buried deep in FERC’s brief is a belated acknowledgement (at 62-

63) that the policy did change: “True, as suppliers note, the unit-specific 

formula does not also explicitly incorporate the opportunity costs 

 
2  FERC also points to its claim that adjusting the Performance Assessment 
Hours value “would have broader implications for other aspects of PJM’s 
capacity market beyond the offer cap.” FERC Br. 67 (quoting Rehearing Or-
der P 29 n.60). It is implausible for FERC to suggest that operating within 
its suggested, established framework has “broader implications” than elim-
inating a core feature of the Capacity Performance structure. What’s more, 
such “vague and unembellished references” are “not the sort of reasoned 
analysis required by the APA.” Pharm. Rsch. & Manufs. of Am. v. FTC, 44 
F. Supp. 3d 95, 126 (D.D.C. 2014).  
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associated with forgone Capacity Performance bonus payments.” But, 

again, this is a departure from its earlier finding that “an appropriate 

competitive offer includes all of the marginal and opportunity costs a 

resource faces to participate in the capacity market.” Capacity 

Performance Order P 185 (emphasis added). And below, the Commission 

refused to acknowledge this about-face, going so far as to deny having 

made any changes. See Rehearing Order P 25 (JA___) (“The September 

2021 Order did not move away from prior findings that the opportunity 

cost of providing capacity represents a competitive offer.”).  

FERC’s late-breaking concession is fatal to its position. It has 

violated “the requirement that an agency provide reasoned explanation 

for its action would ordinarily demand that it display awareness that it 

is changing position.” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 

515 (2009). A full and reasoned explanation is particularly important 

where an agency’s “new policy rests upon factual findings that contradict 

those which underlay its prior policy.” Id. FERC’s acknowledgment on 

appeal is too little, too late. SEC v. Chenery Corp., 332 U.S. 194, 196 

(1947). 

Nor do FERC’s dismissive gestures at Petitioners’ arguments 

constitute sufficient explanation. FERC emphasizes, for example, that a 

component of the unit-specific offer cap allows inclusion of “risks that can 
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be quantified and that are not already reflected in the formula.” FERC 

Br. 62 (quoting Capacity Performance Order, P 353); accord Respondent-

Intervenors Br. 12. But on the very next page, FERC notes that “it is 

difficult to accurately calculate”—i.e., to quantify—“the assumptions 

used in the default offer cap formula.” FERC Br. 63 (quoting September 

Order P 71 (JA___)). As Petitioners explained at length, the inherent 

uncertainty about the opportunity costs incurred by capacity suppliers 

creates conditions in which the Market Monitor can and will substitute 

its estimates for those of suppliers. Pet’r Br. 56-58. And, as confirmed by 

its brief, that is precisely what the Market Monitor intends to do. Id. at 

57 n.9; Respondent-Intervenors Br. 10 (“[T]he asserted opportunity cost 

does not exist.”). Under such a construct, suppliers cannot adequately 

account for their opportunity costs under the unit-specific caps. 

Ultimately, FERC changed its prior position without 

acknowledging or explaining the departure from its prior findings that 

competitive capacity offers should include opportunity costs arising out 

of the structure’s penalties and bonuses. See Capacity Performance Order 

P 185 (JA___); Fox Television, 556 U.S. at 515. Instead of an explanation, 

FERC gestures generally at a desire to increase mitigation to justify the 

changes it ordered below. Petitioners have consistently argued that this 

over-mitigation is a bug, not a feature, of FERC’s choice. See Rehearing 
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Order PP 64-75 (describing Petitioners’ arguments concerning over-

mitigation). And FERC’s excessive focus on mitigation caused FERC to 

fail to adequately consider whether inclusion of opportunity costs in 

offers was necessary to allow suppliers to recoup their costs of 

operations—unquestionably “an important aspect of the problem.” Motor 

Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 

U.S. 29, 43 (1983). 

FERC also argues (at 64) that its overhaul of the core of the 

Capacity Performance structure will have minimal impact, because a 

low-cost seller (i.e., one whose avoidable costs are less than the total 

Capacity Performance bonus payments it expects to receive by forgoing a 

capacity commitment) is not likely to be the marginal unit setting the 

clearing price. But that argument hardly explains why FERC chose to 

eliminate the opportunity cost-based offer cap altogether. Only the 

marginal offer sets the auction clearing price. If a low-cost seller is 

unlikely to submit the marginal offer, it is equally unlikely to set the 

clearing price in the auction. FERC has offered no coherent explanation 

as to why those sellers who are unlikely to set the auction clearing price 

should be subject to mitigation at all, much less be prevented from 

reflecting opportunity costs—an acknowledged cost of the capacity 

business in PJM—in their offers. And in the unlikely event that a low-
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cost unit does happen to set the clearing price, that price should reflect 

the true economic costs of supplying capacity. There is no question that 

such costs include opportunity costs. And in any event, FERC has offered 

no explanation for why unit-specific review of offers at or below suppliers’ 

opportunity costs is necessary, given its prior holdings that such offers 

are competitive.  

Finally, FERC’s reliance (at 65) on deference here is inappropriate. 

Of course, FERC can modify the tariff and structure of PJM’s market in 

accordance with the FPA’s procedures. But “[t]he deference [the Court] 

owe[s] FERC’s expert judgment does not strip” it of the responsibility to 

“ensure that an agency … conduct[s] a process of reasoned 

decisionmaking.” K N Energy, Inc. v. FERC, 968 F.2d 1295, 1303 (D.C. 

Cir. 1992). Because FERC failed to adequately justify, or even 

acknowledge, its departure from its prior holdings and findings, the 

Court must vacate the orders. 

 FERC FAILED TO JUSTIFY ITS CATEGORICAL 
EXCLUSION OF KEY RISKS FROM CAPACITY OFFERS. 

PJM’s capacity market serves dual purposes. It ensures that there 

will be a sufficient reserve of production capacity to sustain the grid 

through an emergency. Advanced Energy Mgmt. All. v. FERC, 860 F.3d 

656, 659 (D.C. Cir. 2017). And it “provide[s] the ‘missing money’ that 
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resources need to remain viable but are unable to earn by providing 

energy and ancillary services due to various limitations in the market for 

those services.” Indep. Power Producers of N.Y., Inc. v. N.Y. Indep. Sys. 

Operator, Inc., 170 FERC ¶ 61,118, Glick Dissent at P4 (2020); see also 

Calpine Corp., 169 FERC ¶ 61,239 at P148 (2019). As Petitioners 

explained, eliminating the default offer cap in favor of unit-specific 

review while excluding broad swathes of risk faced by suppliers threatens 

to undermine the twin aims of the capacity market.  

1. FERC’s primary response is to insist that unit-specific review 

under the tariff excludes only those risks “associated with participation 

in PJM’s energy market.” FERC Br. 45. This gross oversimplification 

disregards the interdependence of the two markets. As the examples in 

Petitioners’ opening brief illustrated, the energy and capacity markets 

are entangled such that a clear line between energy-market risk and 

capacity-market risk cannot be so readily distinguished.  

Most obviously, because the point of the capacity market is to 

provide generators with “missing money” they cannot recover in the 

energy market (but without which they cannot remain viable), energy 

risks and capacity prices are directly linked. The riskier the energy 

market is, the more capacity revenue a generator requires to justify 

taking that risk and remaining in operation. What’s more, the formula 
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for the “unit-specific Net ACR” is equal to a unit’s “Avoidable Cost Rate 

… net of projected PJM [energy and ancillary services] market revenues.” 

September Order P 76 & n.136 (JA___). Risk and uncertainty about 

energy revenues thus bear directly on the unit-specific offer caps that 

FERC imposed.  

Moreover, many risks are shared between the energy and capacity 

markets, foreclosing neat compartmentalization. See Pet’r Br. 38-40. The 

two markets are directly linked by the requirement that a capacity 

supplier must offer into the energy market, and the Capacity 

Performance Structure’s tying of penalties and bonuses to performance 

in the energy market in the delivery period three years in the future. As 

a result, unlike energy-only resources, capacity resources cannot avoid 

energy market risks by choosing to stay out of the energy market when 

market conditions are disadvantageous to the seller. Taking on a capacity 

obligation thus increases a supplier’s exposure to energy market risks. 

Yet these real risks faced by capacity suppliers are excluded from offers 

because they are “not unique to resources with a Capacity Performance 

obligation.” Rehearing Order P 51 (JA___) (emphasis added).  

FERC attempts to undersell the scope of its decision, insisting that 

“[e]nergy market risks have never been incorporated into the PJM tariff’s 

unit-specific offer cap formula.” FERC Br. 46; see also FERC Br. 48-51. 
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But this is wholly unresponsive to Petitioners’ concerns. When PJM 

previously used a unit-specific offer cap formula, the Capacity 

Performance framework had not yet been adopted—which means 

capacity revenues at that time were not linked to performance in the real-

time energy market. And once the Capacity Performance Structure was 

in place, the default offer cap afforded suppliers flexibility to include 

various risks in their offers, so long as the offers remained below the cap. 

Pet’r Br. 37. For this reason, FERC’s earlier holdings did not in practice 

preclude consideration of energy market risks. Pet’r Br. 41. But now that 

the opportunity cost-based default offer cap is gone, the exclusion of 

energy market risks from the unit-specific offer cap matters greatly. 

“When an agency in [FERC]’s position is confronted with evidence … 

[that] the factual premises underlying its prior judgment have eroded, it 

must offer more to justify its decision to retain its [approach] than mere 

conclusory statements.” Envt’l Health Trust v. FCC, 9 F.4th 893, 903 

(D.C. Cir. 2021).  

2. FERC’s other arguments on appeal are unpersuasive. It begins 

by arguing that PJM’s market structure adequately compensates 

suppliers for their risks because they might receive a market price higher 

than the rate they demanded. FERC Br. 51-52. That argument proves too 

much: FERC certainly cannot force suppliers to make below-cost offers 

USCA Case #21-1214      Document #1962908            Filed: 09/09/2022      Page 24 of 40



 

 18 
 

just because they might end up being profitable if the market price is 

high. Risks are no different. 

Next, FERC claims that “many of the energy market risks” that 

Petitioners have identified are accompanied by a symmetric opportunity 

for unexpected benefits. FERC Br. 52. But of the three risks that 

Petitioners highlighted, two are plainly not symmetric in this way. See 

Pet’r Br. 35-36. Both the risk of revenue shortfalls owing to plant failures 

and insufficient hedges are realized when plants go offline unexpectedly. 

Inexplicably, FERC claims that “[a] plant may operate either more or less 

often than projected.” FERC Br. 52. There simply is no reciprocal miracle 

that balances the scales against the risk of a disaster that results in a 

catastrophic plant failure. Thus, the key risks Petitioners identified are 

not symmetrical. 

Nor is FERC saved by its assertion that “[t]he opportunity to 

recover costs is all that is required under market-based rate principles.” 

FERC Br. 52. True, suppliers are not guaranteed a return on their 

investment. But they are entitled to a reasonable opportunity to recover 

their costs and earn a reasonable return. FPC v. Hope Natural Gas Co., 

320 U.S. 591, 603 (1944).  

FERC’s new rules provide no such opportunity. For any product, 

including capacity, costs include those stemming from risks of operation. 
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Advanced Energy, 860 F.3d at 668. Petitioners are not asking to be 

indemnified against risk. They are simply arguing that they should not 

be subject to market rules that deprive them of the opportunity to recover 

their costs, which include costs associated with the risks of taking on the 

commitment to provide capacity. FERC obviously could not require a 

percentage of suppliers to submit capacity offers at zero on the theory 

that those suppliers might still earn enough from the price set by the 

marginal offer to offset their costs. Similarly, FERC should not be allowed 

to require nearly all suppliers to submit offers significantly below the 

price they have concluded, based on their analysis and business 

judgment, that they require to remain in operation—a calculation which 

necessarily already considers the expected value of any potential 

windfalls from PJM’s market structure. 

FERC’s fallback argument is to claim that suppliers have other 

options besides selling within PJM’s market, implying that rational 

utilities will simply opt out of PJM rather than be forced to submit offers 

below their costs. FERC Br. 53. For starters, FERC’s brief contains no 

response to Petitioners’ explanation that “most units are subject to a 

capacity must-offer requirement.” Pet’r Br. 39. Thus, even if some 

suppliers could opt out of PJM’s capacity market and take advantage of 

FERC’s suggested alternatives, most units, including all existing 
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capacity resources owned by Petitioners, cannot do so due to the structure 

of PJM’s tariff. FERC’s order would leave these units with an untenable 

choice between submitting offers reflecting less than their actual costs 

and risks or mothballing or retiring.  

While an existing generator can theoretically avoid the must-offer 

requirement by selling its capacity outside PJM, there are physical and 

practical constraints that will make voting with one’s feet a non-option 

in all but a handful of cases. To sell capacity outside PJM, a generator 

must obtain firm transmission service. Such service is not free, and there 

will not necessarily be sufficient transmission infrastructure for it to be 

available at any cost. Moreover, unlike its neighbors, PJM conducts its 

capacity auctions, into which existing generators in PJM must offer their 

capacity, three years in advance, which means their capacity will 

typically already be committed to PJM before buyers in neighboring 

markets are looking to buy.  

At the end of the day, as prior decisions have explained, FERC’s 

suggestion that suppliers have plenty of alternatives is fanciful. See 

Niagara Mohawk Power Corp. v. FERC, 452 F.3d 822, 824 (D.C. Cir. 

2006); Public Citizen, Inc. v. Midcontinent Indep. Sys. Operator, Inc., 153 

FERC ¶ 61,385, P92 (2015) (finding that “[o]pportunity costs are real 

costs that should be considered in capacity supply offers” but that 
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capacity sales into PJM from a neighboring region were not a legitimate 

source of opportunity cost due to the timing of the auctions and a lack of 

transmission capability).  

Finally, FERC’s contention (at 54) that it may seek to avoid shifting 

risk to consumers must be balanced against FERC’s obligation to permit 

suppliers a reasonable opportunity to recover their costs, including risk. 

Advanced Energy, 860 F.3d at 668. FERC’s orders below so onerously 

restrict suppliers’ ability to price risks into their offers that it deprives 

them of this opportunity. Nor is doing so necessary. PJM is a competitive 

market. If a supplier places too high of a premium on risk, its offers will 

be undercut by another supplier with a higher tolerance for—or more 

accurate assessment of—risk. It surely is not just and reasonable to 

prevent suppliers to recover their costs when market forces prevent 

abuse in the first instance. 

 FERC’S DETERMINATION THAT CAPACITY SELLERS 
LACK SECTION 205 RIGHTS IS CONTRARY TO LAW. 

Section 205 of the Federal Power Act establishes that public 

utilities—which include the petitioner generators here—may establish 

their own rates, subject to FERC review. That is, Section 205 creates a 

regime “under which all rates are established initially by the [public 

utilities], … and all rates are subject to being modified by the [FERC] 
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upon a finding that they are unlawful.” United Gas Pipe Line Co. v. 

Mobile Gas Serv. Corp. 350 U.S. 332, 341 (1956).  

The Rehearing Order turns this statutory scheme on its head. In 

interpreting Section 205 to exclude suppliers’ offers into PJM’s capacity 

auctions, FERC replaced the statute’s supplier-driven framework with 

one in which PJM and the Market Monitor are free to supplant the rates 

demanded with rates of their own choosing, even if the supplier’s rate is 

reasonable. This approach is indefensible as a matter of statutory text, 

structure, and policy. 

1. Before turning to the legal error, it is important to establish 

what it is that FERC’s order actually does. While FERC says (at 36) that 

the “Market Monitor’s calculation is not given precedence,” that assertion 

is impossible to square with reality.  

FERC argues (at 25-26) that because the tariff includes formulas 

for offers and rules for mitigation, the Market Monitor and PJM have no 

power to supplant suppliers’ lawful offers. But this disregards the fact 

that the tariff provides only high-level principles, and there can be 

substantial disagreement over how those principles apply to particular 

facts. For example, the tariff permits suppliers to incorporate a limited 

category of risks into the “capacity performance quantifiable risk” 

component of their offers. Tariff at Attachment DD, Section 6.8(a). 
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(JA___). These risks necessarily turn on predictions about future 

performance and the company’s own method of valuing risk within its 

business. Id. Calculating offers thus requires suppliers to use their 

commercial judgment.  

If PJM and the Market Monitor disagree with a supplier’s 

assessment of its costs and risks, they will use their own estimates 

instead and replace the suppliers’ rate demanded with their own 

calculation. The supplier’s only recourse is to prove to FERC that the 

Market Monitor’s substituted rate is unjust and unreasonable. FERC Br. 

37. Even for categories of costs that PJM, the Market Monitor, and sellers 

all agree can be included in offers consistent with the plain language of 

the tariff, the Market Monitor and PJM may change those components of 

a seller’s offer if they disagree with the seller’s assessment of such costs 

or of the risks underlying those costs, substituting the Market Monitor 

and PJM’s commercial judgment for that of the supplier’s. And it may 

supplant the supplier’s commercial judgment without ever needing to 

establish before FERC that the seller’s approach is unreasonable.  

That is counter to Section 205. Under the FPA, if the rate demanded 

by the utility is reasonable, that rate governs. And FERC is the arbiter 

of whether a utility’s approach is reasonable. Thus, the Market Monitor 

must show at FERC that the supplier’s demanded rate is “not ‘just and 

USCA Case #21-1214      Document #1962908            Filed: 09/09/2022      Page 30 of 40



 

 24 
 

reasonable.’” Atlantic City Elec. Co. v. FERC, 295 F.3d 1, 9 (D.C. Cir. 

2002) (quoting 16 U.S.C. § 824d(e)). But under FERC’s counter-statutory 

approach, if PJM and the Market Monitor disagree with the utility’s 

determination of its rate, the supplier must show that their replacement 

rate is unjust and unreasonable. In this way, FERC’s orders flip the 

burdens around. See Exelon Corp. v. FERC, 911 F.3d 1236, 1242 (D.C. 

Cir. 2018) (noting that FERC’s counsel has agreed that a supplier has an 

“entitlement to have its bids reviewed under § 205’s just and reasonable 

standard and to operate in the auction if they pass”).  

2. Turning to the merits, FERC’s construction of the statutory text 

(at 33-34) is quite incorrect. As Petitioners showed (Pet’r Br. 44-50), 

capacity seller offers must qualify as “rates” within the meaning of 

Section 205. 

FERC responds with wordplay: It defines the term “offer” (which 

does not appear in the statute, and thus the technical definition is beside 

the point), contrasting it with the term “demand.” FERC Br. 33-34. This 

contention disregards the context—a market auction. When a seller in an 

auction indicates that it will sell capacity at a particular price, but not 

for any less, there is no meaningful way to understand the seller’s 

conduct as anything other than making a “demand.” Or, as FERC would 

have it, “something claimed as due or owed.” FERC Br. 33.  That is, the 

USCA Case #21-1214      Document #1962908            Filed: 09/09/2022      Page 31 of 40



 

 25 
 

seller is “claim[ing]” that price “as due or just.” Id. (quoting Merriam-

Webster (2022)). In making the offer, then, the capacity seller is stating 

in clear terms that, if it clears the auction, at least that claimed rate will 

be “due or owed.” This is necessarily a “demand” within the meaning of 

the statute—and FERC has no serious argument to the contrary.  

FERC is simply wrong to say that the only thing a capacity seller is 

“demanding” is “the market clearing price.” FERC Br. 34. Take for 

example a capacity seller’s offer that does not clear because the amount 

the seller demands is greater than the market clearing price. No one 

would plausibly assert that the seller in that circumstance is demanding 

the “market clearing price”—rather, the seller was demanding something 

more, and thus did not sell as a result.  

As we said earlier (Pet’r Br. at 48), the text of Section 205 flatly 

precludes limiting a rate to only the amount “received.” Rather, the 

statute purposefully includes both the rate “received” and the rate 

“demanded.” 16 U.S.C. § 824d. While an offer will not always be the rate 

“received,” it most certainly is a rate “demanded.” Were it otherwise, the 

statutory term “demanded” would do no work. Tellingly, FERC has no 

response to this point. 

Nor does FERC offer a meaningful response to the multiple cases 

where courts—including the Supreme Court—repeatedly refer to 
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capacity offers as “rates.” See Pet’r Br. 47-48. FERC (at 41) seems to wish 

away this authority as dicta—but those cases recognize the plain 

meaning of “rates” in this context.  

FERC cannot find support in Section 205’s filing provisions. To be 

sure, the statute generally requires that rates be filed with FERC and 

“kept ‘open in convenient form and place for public inspection.’” FERC 

Br. 34 (quoting Rehearing Order and 16 U.S.C. § 824d(c)). But only 

“[u]nder such rules and regulations as the Commission may prescribe.” 

16 U.S.C. § 824d(c). And it is well established that FERC has “broad 

discretion” in prescribing such rules. Cal. ex rel. Lockyer v. FERC, 383 

F.3d 1006, 1013 (9th Cir. 2004); see also Revised Pub. Util. Filing 

Requirements, Order No. 2001, 99 FERC ¶ 61,107 at P 46 (2002) (stating 

that FERC “has considerable discretion as to both the content and timing 

of filing requirements under section 205(c)”). Capacity offers are 

submitted confidentially pursuant to PJM’s tariff—which FERC has 

reviewed and approved. If FERC now believes that this procedure is 

inconsistent with Section 205, it is free to revise the filing rules, subject 

to compliance with the applicable statutory requirements. But whether 

the rules it has prescribed satisfy the requirements of Section 205(c) has 

no bearing on whether capacity offers are rates demanded that public 

utility suppliers are entitled to file pursuant to Section 205.   
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3. Several of FERC’s observations are simply irrelevant. FERC 

notes (at 35) that its “orders did not change the offer cap reduction tariff 

provision that has been in effect since 2006.” But Petitioners do not 

contest PJM’s authority to mitigate their offers. We simply challenge 

FERC’s policy—announced for the first time in the Rehearing Order—for 

what to do when suppliers and the Market Monitor disagree about 

application of the tariff.  

Similarly, FERC’s argument (at 23) that “suppliers voluntarily 

agreed to comply with the market mitigation provisions in PJM’s tariff” 

is inapt. Petitioners are not challenging their obligation to follow “the 

market’s rules.” Rehearing Order P 108 (JA___).3 That “sellers must 

comply with Commission-approved market power mitigation when they 

voluntarily submit offers into Regional Transmission organization 

auctions” (FERC Br. 26) has no bearing on how disputes about 

application of those market mitigation rules will be resolved. Crucially, 

there is nothing inherent in the structure of regional transmission 

organizations or market-based-rate systems that requires participants to 

cede their rights under Section 205. Atlantic City, 295 F.3d at 9. 

 
3  FERC again stresses that suppliers “have numerous alternatives for sell-
ing their capacity.” FERC Br. 25. As discussed above, this argument is mis-
leading, if not outright false, for most units. See supra, 19-21. 
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At bottom, Petitioners’ core assertion is that, when there is a 

disagreement between a supplier and the Market Monitor about whether 

an offer complies with the PJM tariff, the supplier’s offer should be 

accepted so long as it falls within the ordinary “zone of rates that are just 

and reasonable.” Me. Pub. Utils. Comm’n v. FERC, 520 F.3d 464, 471 

(D.C. Cir. 2008). This approach allows for both ex ante and ex post 

reviews for market power. And this approach—unlike the 

Commission’s—respects the statutory scheme enacted by Congress by 

ensuring that, where there is more than one just and reasonable offer 

(that is, rate demanded), it is the rate demanded by the public utility 

seller that prevails. See Pet’r Br. 48-50. 

 VACATUR IS THE APPROPRIATE REMEDY. 

The APA instructs that a “reviewing court shall … hold unlawful 

and set aside agency action, findings, and conclusions found to be [] 

arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.” 5 U.S.C. § 706. And when a challenger “prevails on 

its APA claim, it is entitled to relief under that statute, which normally 

will be a vacatur of the agency’s order.” Am. Bioscience, Inc. v. Thompson, 

269 F.3d 1077, 1084 (D.C. Cir. 2001). Thus, this Court routinely vacates 

Section 206 orders upon a finding of an APA violation. See, e.g., MISO 
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Transmission Owners v. FERC, __ F. 4th __, 2022 WL 3205799, at *11 

(D.C. Cir. Aug. 9, 2022). 

FERC does not contest that, if its order is set aside, vacatur is 

warranted. Respondent-Intervenors (at 31), however, resist vacatur, 

raising the specter of a “potential for market disruption.” However, the 

ordinary rule is that, “[u]ntil FERC sets a new rate in a Section 206 

proceeding, customers continue to pay the challenged rates.” MISO 

Transmission Owners, 2022 WL 3205799, at *2. Remand without vacatur 

is only appropriate in the rare circumstances where the “disruptive 

consequences” of vacatur outweigh “the gravity of the orders’ flaws.” 

Ameren Servs. Co. v. FERC, 880 F.3d 571, 584 (D.C. Cir. 2018).  

First, the consequences here would not be “unduly disruptive.” As 

Respondent-Intervenors demonstrate (at 32-33), FERC rarely revisits 

prior auction results—and thus there is no reason to conclude that past 

behavior would be reopened. There is, accordingly, no reason to conclude 

that vacatur would result in “[u]psetting” prior “reliability commit-

ments.” Id. at 32. As to future auctions, FERC may promptly institute 

proceedings to set a new, lawful replacement rate. See PJM 

Interconnection, L.L.C., 177 FERC ¶ 61,209 at P 26 (2021).  

Second, vacatur is necessary for a favorable decision from this 

Court to remediate the harms felt by petitioners. If the FERC order at 
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issue is not vacated, then future auctions would be run under the same 

unlawful rules imposed by FERC, further locking in the injury at issue. 

Vacatur is the only mechanism by which petitioners can preclude, in the 

future, application of the unlawful rates imposed by the Commission. 

Third, for the reasons we have described, FERC is not “likely” to 

“be able to justify its decision on remand,” precluding a remand without 

vacatur. Long Island Power Auth. v. FERC, 27 F.4th 705, 717 (D.C. Cir. 

2022). Vacatur is thus proper. Ameren Servs. Co., 880 F.3d at 585.  

CONCLUSION 

The Court should grant the petitions for review, vacate FERC’s 

order, and remand the case to FERC for further proceedings. 
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