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INTRODUCTION 

Pursuant to Federal Rule of Appellate Procedure 27(a) and Local Ap-

pellate Rule 27.0, Petitioners Electric Power Supply Association (EPSA) and 

the PJM Power Providers Group (P3) hereby respectfully request that the 

Court strike the document entitled “Response Brief of Respondent FERC.” 

(Dkt. 153) (the “Solicitor’s Brief”). Additionally, the Court should preclude 

the Solicitor’s Office of FERC from presenting oral argument putatively on 

FERC’s behalf. 

As a recent Statement from FERC Commissioner Danly has unequiv-

ocally revealed, the Solicitor’s Brief does not in fact represent the views of 

FERC. Danly Statement (Ex. 1), at 1-2 (“[T]he brief filed does not represent 

the position of the Commission.”). Rather, that brief reflects the views of 

two Commissioners, which is not a majority here. The brief adopts and ad-

vocates legal and policy positions that have never received the support of a 

majority of Commissioners. 

For two reasons, the Chairman lacked the authority to direct—and 

the Solicitor’s Office lacked the authority to file—a brief putatively on behalf 

of the Commission, but that did not in fact accurately reflect the view of the 

Commission as a legal entity. First, FERC’s organic statute holds that 

FERC adopts official legal policy and positions by majority vote. The Chair-

man may not wield his administrative and ministerial authority to control 
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substantive legal outcomes—yet that would be the result of tolerating an 

unauthorized brief. 

Second, the Chairman’s usurpation of the Commission’s authority 

here imperils the constitutionality of his office. The Supreme Court has 

carved out a narrow exception to the ordinary requirement that those who 

wield executive power must be fully accountable to the President, holding 

that members of multi-member Commissions may sometimes be constitu-

tional notwithstanding a for-cause removal structure. See Seila Law LLC v. 

CFPB, 140 S. Ct. 2183, 2199 (2020) (discussing Humphrey’s Executor v. 

United States, 295 U.S. 602 (1935)). 

While Congress plainly structured FERC with this exception for 

multi-member agencies in mind, the Chairman’s claimed authority to uni-

laterally set the agency’s litigation position by directing the filing of briefs 

is irreconcilable with these constitutional limits. That is, if the Chairman 

does have the statutory right to direct the Solicitor to file a brief taking a 

litigation position not supported by a FERC Majority, then the office of the 

Chairman is unconstitutional—and the brief, which would rest on an un-

constitutional claim to authority, should be struck for that reason.  

Because the filing of the Solicitor’s brief rests on an unlawful exercise 

of the Chairman’s authority, the Court should strike it. The brief is simply 

not what it claims to be—it does not represent the views of the Commission, 
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and the Solicitor should not be permitted to suggest otherwise in this pro-

ceeding. More, the misattribution of the Solicitor’s positions to the Commis-

sion would have substantial, adverse effects. In particular, it changes both 

the deference the Court owes to those arguments and the legal effects those 

arguments may have in this and future proceedings. The Court should rem-

edy the prejudice to this litigation by striking the Solicitor’s Brief. 

ARGUMENT 

This matter is a review of significant changes to a regional electric 

capacity market that spans thirteen states and the District of Columbia. 

See, e.g., N.J. Bd. of Pub. Utils. v. FERC, 744 F.3d 74, 79 (3d Cir. 2014) 

(describing the territory of PJM Interconnection LLC as “a vast region”). 

The parties here include three separate petitioners or groups of petitioners; 

two intervenors for petitioners; FERC as respondent; and no less than 

twenty-five intervenors for respondent. FERC was unable to assemble a ma-

jority of active Commissioners in the proceedings below, and so the proposed 

rate change was deemed accepted as a matter of law. See 16 U.S.C. 

§ 824d(g). 

On July 22, 2022, the General Counsel and Solicitor of FERC filed a 

document in this case entitled “Brief for Respondent Federal Energy Regu-

latory Commission.” Dkt. 153 (“Solicitor Br.”). The brief contained a variety 

of jurisdictional and procedural arguments, as well as a “defen[se]” of “the 
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electric rate that has taken effect by operation of law.” Solicitor Br. 1. The 

bulk of the brief is a full-throated attempt to vindicate the practical outcome 

of the agency proceeding below—that is, it seeks to justify the enormous 

changes brought to the PJM market. 

Ordinarily, this would be wholly unremarkable in an appeal from an 

agency’s determination. In nearly every such case, the agency adopts a po-

sition as the agency and supplies reasoning for its result. When that reason-

ing is challenged, the agency’s lawyers defend both its reasoning and its 

substantive decision on appeal. So long as the agency’s appellate brief ac-

cords with the agency’s action below, there is little doubt that it is a brief 

“for” the agency.  

But this case is quite different. Because the Commissioners dead-

locked below, FERC produced no majority. The Commission as an entity, 

therefore, has taken no legal or policy positions with respect to the substan-

tive rate-making issues presented here. There is thus no position fairly at-

tributable to the agency. The Chairman’s direction of the filing of a substan-

tive brief anyway—putatively on behalf of the Commission as an entity—

violates both the Department of Energy Organization Act and constitutional 

limitations on the authority of executive officials.  
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 The brief filed on behalf of FERC does not represent the 
views of the Commission, and is therefore unauthorized by 
statute. 

a. FERC’s organic statute—the Department of Energy Organization 

Act—establishes that the agency is a commission “composed of five mem-

bers.” 42 U.S.C. § 7171(b). The Act specifies that “a quorum for the transac-

tion of business shall consist of at least three members” and that “[e]ach 

member of the Commission, including the Chairman, shall have one vote.” 

Id. § 7171(e). Categorically, the act prescribes that “[a]ctions of the Com-

mission shall be determined by a majority vote of the members present.” Id. 

This is in keeping with the “‘almost universally accepted common-law rule’ 

that only a ‘majority of a collective body is empowered to act for the body.’” 

Pub. Citizen, Inc. v. FERC, 839 F.3d 1165, 1169 (D.C. Cir. 2016) (quoting 

FTC v. Flotill Prods., Inc., 389 U.S. 179, 183 (1967)).  

A corollary of this fundamental rule is that “the Commission” can “for-

mulate valid original decisions” only “as an entity.” Pub. Serv. Comm’n of 

N.Y. v. FPC, 543 F.2d 757, 776 (D.C. Cir. 1974). That is, all “institutional 

decisions” of the Commission are those “by a majority vote duly taken.” Id. 

Because the Commissioners could not reach an agreement, FERC could not 

make an “institutional decision[]” on the proposed changes below. Id. The 
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changes were deemed accepted by operation of law, rather than as a formu-

lation or adoption of any policy on behalf of the Commission. Id.; accord 

Danly Statement (Ex. 1) at 10-11.  

Despite the Solicitor’s statements that the purported brief is “for” 

FERC, the document is not FERC’s brief and thus “is not what it purports 

to be.” Danly Statement (Ex. 1), at 1. Indeed, despite the Solicitor’s repre-

sentations, Commissioner Danly’s statement clarifies that the brief filed 

“for” FERC “does not represent the view of the Commission as a body, and 

it does not represent [his] views on the merits nor those of Commissioner 

Christie.” Id. at 2. To the contrary, both Commissioners opposing the change 

argued in their individual statements that PJM’s tariff filing was unjust 

and unreasonable, only to have FERC’s Solicitor take the opposite position, 

purportedly on behalf of the Commission. Id; accord Solicitor Br. 28-31. The 

Solicitor argues at some length, for example, that “[t]he Joint Statement 

reasonably explains why abandoning the Expanded MOPR and approving 

the Focused MOPR rationally balances consumer and investor interests and 

is therefore just and reasonable and not unduly discriminatory.” Solicitor 

Br. 93. Commissioner Danly, by contrast, argued that the “proposed revi-

sions … are unjust and unreasonable.” Danly Dissent P 3 (JA ___). Commis-

sioner Christie agreed. See Christie Dissent at P6 n.11 (“Chairman Glick 

and Commissioner Clements seem to suggest that the three of us may be on 
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the same page …. To be clear: we are not on the same page, which is why I 

would reject the PJM section 205 MOPR Proposal filing as unjust and un-

reasonable.”).  

It is thus plain that the Solicitor’s brief does not represent the views 

of the Commission as a body. As a result, it should never have been filed. 

FERC’s Chairman is “responsible on behalf of the Commission for the exec-

utive and administrative operation of the Commission.” 42 U.S.C. § 7171(c) 

(emphasis added). His specific duties are ministerial and routine—appoint-

ment and employment of examiners, compensation and supervision of per-

sonnel, assignment of work to personnel, and the procurement of experts 

and consultants. Id. He also may designate attorneys to “appear for, and 

represent the Commission in, any civil action brought in connection with 

any function carried out by the Commission.” Id. § 7171(i) (emphasis added).  

The purported FERC brief falls short of these basic standards. The 

DOE Organization Act requires that the Commission’s positions “be deter-

mined by a majority vote of members present.” 42 U.S.C. § 7171(e). In di-

recting filing of a brief that represents the opinions of less than a majority 

of participating Commissioners, the Chairman exceeded his statutory au-

thority to act “on behalf of the Commission” when fulfilling his executive 

and administrative duties. Id. § 7171(c) (emphasis added); see Danly State-

ment (Ex. 1), at 4 (“[A]n agency’s authority runs to it as ‘an entity apart 
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from its members, and it is its institutional decisions—none other—that 

bear legal significance.”) (quoting Pub. Citizen, 839 F.3d at 1169). And he 

failed in his obligation to designate attorneys to act “for, and represent the 

Commission.” 42 U.S.C. § 7171(i) (emphasis added).  

Because the Chairman and Solicitor exceeded their statutory author-

ity in authorizing and filing the purported FERC brief, their action “is a 

mere nullity.” Dixon v. United States, 381 U.S. 68, 74 (1965). The same re-

sult obtains under a straightforward application of traditional agency prin-

ciples. Because the Chairman acts “on behalf of the Commission” in his ad-

ministrative role, he is “akin to” an agent. Danly Statement (Ex. 1), at 4 

(quoting 42 U.S.C. § 7171(e)). But acts which exceed the scope of agency 

authority are voidable. Eaglebank v. BR Professional Sports Group, Inc., 

649 Fed. App’x 209, 211 n.1 (3d Cir. 2016) (quoting 2A C.J.S. Agency § 163). 

Both approaches yield identical results: the Court should strike the brief as 

it does not represent the views of FERC as a body, and is therefore unau-

thorized by the agency’s organic statute.  

b. This position is fully consistent with the FPA’s provisions concern-

ing judicial review. That Act provides that orders of the Commission are 

ordinarily reviewable. See 16 U.S.C. § 825l. And another provision specifi-

cally authorizes judicial review in cases of Commission deadlock. Id. 

§ 824d(g).  
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In deadlocked cases, there is certainly a way for the Solicitor to repre-

sent the Commission. The Solicitor could file a brief that describes in detail 

the proceedings below. See Danly Statement (Ex. 1), at 2-3 (“[T]he Commis-

sion’s lawyers should have instead filed a brief that explained the statute’s 

operation and appended the three Fair RATES Act statements, declining to 

either advance a merits argument or to advocate for particular relief.”). This 

brief could also describe the statutorily required statements from each Com-

missioner. 16 U.S.C. § 824d(g)(1)(B); see Danly Statement (Ex. 1), at 2 n.7 

(describing FERC counsel’s attempts to allow Commissioners “to ensure 

[the brief’s] fidelity to [their] statement[s]”). Concluding there, the Solicitor 

could appropriately represent the Commission—and would then leave to the 

Court whether the practical result reached by virtue of a deadlock should 

be set aside.  

Instead of following that path here, the Chairman directed the Solici-

tor to file a brief, putatively on behalf of the Commission. But that brief 

advocated for positions that the Commission never adopted. As FERC has 

long held, it “speaks through, and only through, its orders.” CAlifornians for 

Renewable Energy v. Cal. Indep. Sys. Operator Corp., 175 FERC ¶ 61,213 at 

P 13 (2021) (listing orders); see Danly Statement (Ex. 1), at 8 & nn.35-36. 

Even more directly, FERC has explained that, while “the Chairman is re-

sponsible for the direction of litigation on behalf of the Commission,” “‘[t]he 

Case: 21-3205     Document: 181-1     Page: 14      Date Filed: 09/07/2022



 
 

10 
 
 

Commission speaks through its orders,’ which reflect a majority vote of a 

quorum of the Commission.” PJM Interconnection, LLC, 180 FERC ¶ 61,051 

at PP 105-06 (2022) (alteration in original) (footnote omitted).  

If the Solicitor’s office were to confine itself to representing the agency, 

as we outlined above, that would have no prejudicial effects on litigation, 

including the presentation of fulsome argument to a court of appeals. The 

nature of the proceedings at issue guarantees that there will be adverse, 

interested parties willing and capable of airing the necessary legal argu-

ments implicated by petitions for review.  

To explain: The circumstances at issue here occur only when a rate 

filer proposes a rate, and the Commission deadlocks in response. If an ag-

grieved party petitions for review of that rate, the filer itself will have an 

immediate stake in defending its proposed rate—and it will invariably be 

allowed to intervene. That indeed occurred here; PJM unsurprisingly inter-

vened to defend the rate it proposed. Dkt. 15. In fact, twenty-five parties 

have intervened in support of the default approval of PJM’s proposal. These 

intervenors produced more than one hundred pages of briefing in defense of 

the outcome below. These extensive briefs confirm that, even absent a sub-

stantive brief from the Solicitor, the issues in dispute will be fully explored 

and presented for the Court’s review. 
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On the flip side of the coin, allowing the Solicitor to file a brief advanc-

ing merits arguments putatively on behalf of FERC—but which the Com-

mission itself never adopted—does grave damage to the Commission as an 

institution. To start with, as Commissioner Danly explained, the brief does 

not accurately describe what it is: It does not represent the views of the 

Commission. Danly Statement (Ex. 1), at 1-2. If a court were to accept this 

kind of brief anyway, material adverse consequences would result. For ex-

ample, FERC’s Solicitor, acting under the direction of the Chairman, may 

choose to waive arguments, and such a brief may even claim deference to 

positions that the Commission never itself endorsed.  

That is apparent here. The Solicitor confidently informs the Court 

that “[t]he Commission receives ‘great deference’ for ‘its rate decisions,’ in-

cluding its reasonable ‘predictive expertise.’” Solicitor Br. 33-34 (citations 

omitted). The Solicitor rests on the claim that “[a]n agency’s predictive judg-

ments about areas that are within the agency’s field of discretion and ex-

pertise are entitled to particularly deferential review, as long as they are 

reasonable.” Id. at 96. But neither the Solicitor nor the pair of Commission-

ers whose position his brief defends is “the Commission.” It is categorically 

improper for the Solicitor’s Brief to cloak itself in the robe of deference that 

may be due the positions of an agency—when it is clear that the Brief does 

not reflect the position of the agency itself. Danly Statement (Ex. 1), at 1-2.  
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Substantive decisions about which positions to advance in a brief are 

especially impactful because they can and do bind an agency going forward. 

“[D]octrines like law of the case, and estoppel by judgment …. have a right-

ful and reasonable application to the workings of administrative agencies.” 

Retail Clerks Union, Local 1401 v. NLRB, 463 F.2d 316, 322 (D.C. Cir. 

1972). And an agency’s arguments, concessions, and waivers on appeal can 

alter the substantive outcome of the appeal, the breadth and reasoning of 

the resulting opinion, and the agency’s options moving forward. See, e.g., 

Chennareddy v. Bowsher, 935 F.2d 315, 320-21 (D.C. Cir. 1991); City of Red-

ding v. FERC, 693 F.3d 828, 846 (9th Cir. 2012) (McKeown, J., dissenting) 

(“By adopting this position on appeal, FERC surely waives any argument to 

the contrary.”); Northern States Power Co. v. FERC, 176 F.3d 1090, 1092-93 

(8th Cir. 1999) (restricting FERC’s jurisdiction based on a concession con-

tained in the agency’s brief on appeal).  

In all, these litigation tactics have material consequences for legal out-

comes, which in turn govern the Commission—as well as all those regulated 

by the Commission. Thus, if the Solicitor is authorized to file a brief that is 

deemed on behalf of the Commission—but is in fact not authorized by the 

Commission—the result is still that the legal rights and obligations of the 

Commission as a whole will be altered by virtue of that brief. The Chairman 
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cannot use his administrative powers to dictate outcomes for the Commis-

sion, when the Commission never in fact approved those outcomes.  

 If the statute authorizes the Chairman to unilaterally 
direct the filing of a substantive legal brief, the Chairman 
is exercising unconstitutional authority.  

As discussed above, the plain import of FERC’s organic statute, the 

agency’s own precedent, and decades of judicial holdings all confirm that 

the Chairman lacks the authority to direct the Solicitor to file a brief ad-

vancing positions that lack the backing of a majority of a quorum of Com-

missioners. See Danly Statement (Ex. 1), at 5 (questioning whether the 

Chairman can “employ instrumentalities of the Commission, like the Solic-

itor’s Office, to advance litigation positions in pursuit of his own particular 

goals when they are not the position of the Commission, especially when 

done so under the guise of representing the body as a body”). 

If the Chairman asserts that the governing statute, however, author-

izes him to engage in such an action, then the very structure of FERC is 

unconstitutional, and the Solicitor’s Brief should be struck for that reason. 

The best approach—for both the Court and the agency—is to avoid these 

constitutional concerns by properly interpreting the Department of Energy 

Organization Act. See, e.g., United States v. Palomar-Santiago, 141 S. Ct. 

1615, 1622 (2021); accord Burton v. Schamp, 25 F. 4th 198, 212 (3d Cir. 
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2022) (“It is well settled that federal courts should avoid a statutory inter-

pretation that creates constitutional issues.”). 

a. Article II of the U.S. Constitution provides that “[t]he executive 

Power shall be vested in a President.” U.S. Const. Art. II, § 1, cl. 1. While 

the President may delegate the executive power to lesser officers who will 

“assist the supreme Magistrate in discharging the duties of his trust” (30 

Writings of George Washington 334 (J. Fitzpatrick ed. 1939)), such officers 

must ordinarily be removable at will by the President. See Bowsher v. 

Synar, 478 U.S. 714, 726 (1986). The Supreme Court has expounded a nar-

row exception to this otherwise “unrestricted removal power.” Seila Law 

LLC v. CFPB, 140 S. Ct. 2183, 2198 (2020). “In short,” the Constitution per-

mits Congress to “give for-cause removal protections to a multimember body 

of experts, balanced along partisan lines, that perform[s] legislative and ju-

dicial functions and [can be] said not to exercise any executive power.” Id. 

at 2199 (citing Humphrey’s Executor v. United States, 295 U.S. 602 (1935)).  

In its ordinary functions, FERC at least arguably meets these criteria. 

Like the agency whose constitutionality was upheld in Humphrey’s Execu-

tor, FERC is composed of five members, who are each entitled to a single 

vote, and no more than three of which can be from the same political party. 

See 42 U.S.C. § 7171(b); Humphrey’s Executor, 295 U.S. at 624. The Com-
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mission oversees a “complex and highly technical” regulatory program” re-

quiring “particular substantive expertise and specialized experience.” Helen 

Mining Co. v. Elliott, 859 F.3d 226, 238 (3d Cir. 2017) (quoting Thomas Jef-

ferson Univ. v. Shalala, 512 U.S. 504, 512 (1994)); accord FERC v. Electric 

Power Supply Ass’n, 577 U.S. 260, 295 (2016); Natural Gas Clearinghouse 

v. FERC, 965 F.2d 1066, 1070 (D.C. Cir. 1992). And “the Commissioners’ 

staggered, [five]-year terms enable[] the agency to accumulate technical ex-

pertise and avoid a ‘complete change’ in leadership ‘at any one time.’” Seila 

Law, 140 S. Ct. at 2199 (quoting Humphrey’s Executor, 295 U.S. at 624; see 

42 U.S.C. § 7171(b). Thus, despite the fact that “Members … may be re-

moved by the President only for inefficiency, neglect of duty, or malfeasance 

in office” (id.), the Commission’s structure appears constitutional so long as 

Humphrey’s Executor remains good law. 

b. By structuring the agency such that all “[a]ctions of the Commis-

sion shall be determined by a majority vote” of a quorum, Congress thus 

plainly intended to structure FERC in accordance with Humphrey’s Execu-

tor’s safe harbor for multimember agencies. 42 U.S.C. § 7171(e). But the 

Chairman’s abuse of his administrative authorities threatens to cast FERC 

into stormier seas.  

The Chairman is “responsible on behalf of the Commission for the ex-

ecutive and administrative operation of the Commission.” 42 U.S.C. 
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§ 7171(c); see Danly Statement (Ex. 1) at 4 n.18. When he confines himself 

to the ministerial duties set forth in the statute—payroll, supervision of per-

sonnel, and the like—there is no doubt that he can properly act with unilat-

eral authority since such actions do not infringe on the “executive Power.” 

U.S. Const. Art. II, § 1, cl. 1; see Morrison v. Olson, 487 U.S. 654, 681 (1988) 

(holding that “powers granted” which “are themselves essentially ministe-

rial” “are not inherently ‘Executive’”).  

But these administrative responsibilities stand in stark contrast with 

the “core executive power” that the Chairman has attempted to unilaterally 

wield here. Seila Law, 140 S. Ct. at 2200. The Executive Power unquestion-

ably includes power over key, substantive litigation decisions of components 

of the Executive Branch. See id; see also Consumer Energy Council of Am. 

v. FERC, 673 F.2d 425, 472 (D.C. Cir. 1982) (“Although FERC is substan-

tially independent of the Executive, it nonetheless performs executive func-

tions.”). When a Commission majority has adopted a position, the Solicitor’s 

authority to defend that position on appeal is obvious. But when the Chair-

man attempts to unilaterally wield (or unilaterally delegate) that power, he 

cannot seek refuge in Humphrey’s Executor’s carveout for multimember bod-

ies.  
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Nor do his actions fall within Morrison’s exceptions for exercises of 

“essentially ministerial” functions exercised by officers “with limited juris-

diction and tenure and lacking policymaking or significant administrative 

authority.” 487 U.S. at 691. First, and most obviously, “[e]veryone agrees” 

that the Chairman “is not an inferior officer, and [his] duties are far from 

limited.” Seila Law, 140 S. Ct. at 2200. But more to the point, directing an 

agency’s legal and policy positions in litigation is in no way “ministerial.” 

Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 498 (1866) (“A ministerial duty 

… is one in respect to which nothing is left to discretion. It is a simple, def-

inite duty … imposed by law.”); Nealon v. Davis, 18 F.2d 175, 176 (D.C. Cir. 

1927) (“A ministerial act is one which a person performs in a given state of 

facts, in a prescribed manner, in obedience to the mandate of legal author-

ity, without regard to, or the exercise of his own judgment upon the propri-

ety of the act being done.”). Thus, when the Chairman unilaterally directs 

the substantive positions to be taken in a brief filed by the Solicitor, he does 

so in violation of Article II. 

By directing the filing of the Solicitor’s brief, the Chairman has ex-

ceeded his constitutional authority. In adopting the policies contained in the 

brief, the Chairman (through the Solicitor and General Counsel) “wield[s] 

power alone rather than as members of a board or commission.” Seila Law, 

140 S. Ct. at 2201. If, contrary to our statutory argument, the Chairman in 
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fact has the authority to direct the filing of a brief such as the Solicitor’s, 

then the Chairman is both subject only to good cause removal (42 U.S.C. 

§ 7171(b)) and capable of unilaterally wielding the executive power (Morri-

son, 487 U.S. at 681). That is precisely what the Supreme Court recently 

found constitutionally intolerable in Seila Law. 140 S. Ct. at 2201.  

A simple analogy makes this conclusion perfectly clear. If the Chair-

man found himself the lone dissenter in a case where four other Commis-

sioners agreed on the opposite outcome, could he still direct FERC’s attor-

neys to file a brief adopting and advocating for the positions he advanced in 

his dissent? Of course not. That power is obviously inconsistent with his 

obligation to act “on behalf of the Commission” in his supervision of the 

agency’s counsel. 42 U.S.C. § 7171(c). But more fundamentally, a statutory 

scheme that allowed the Chairman to exercise such unilateral authority to 

dictate the substantive positions the agency takes in litigation—indeed, to 

nullify contrary votes of fellow Commissioners—would run afoul of the prin-

ciples thoroughly and recently expounded in Seila Law. 140 S. Ct. at 2203 

(holding that Congress may not “vest[] significant governmental power in 

the hands of a single individual accountable to no one”). And such a scheme 

would undermines Congress’s attempts to ensure nonpartisan, expert deci-

sionmaking. Id. at 2200 (holding that a “single [Commissioner] … cannot be 

described as a ‘body of experts’ and cannot be considered ‘non-partisan’ in 
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the same sense as a group of officials drawn from both sides of the aisle”) 

(quoting Humphrey’s Executor, 295 U.S. at 624). 

* * * 

The Chairman’s abuse of his authority in this case has imperiled the 

constitutionality of his office. The Chairman’s attempt to arrogate powers 

properly belonging only to a majority of the Commission has resulted in the 

filing of a brief purporting to represent the Commission, but which does no 

such thing. Danly Statement (Ex. 1), at 1-2 (“[T]he brief filed does not rep-

resent the position of the Commission.”). The action taken here is thus in-

consistent with FERC’s organic statute and the Constitution.  

To avoid this grave constitutional question, the Court should hold that 

the Chairman’s statutory powers do not authorize him to direct the filing of 

a brief like the Solicitor’s. Alternatively, the Court should determine that 

the Chairman’s claim of authority is unconstitutional. Either way, the Court 

should strike the Solicitor’s Brief and deny the Solicitor’s Office the right to 

appear at oral argument.  

CONCLUSION 

The Court should strike Solicitor’s Brief and preclude the Solicitor’s 

Office from appearing at oral argument.  
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