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I. INTRODUCTION 

The Electric Power Supply Association (EPSA)1 respectfully submits these comments in 

response to the Request for Comments on Certain Energy Generation Incentives released by the 

U.S. Treasury Department and the Internal Revenue Service (IRS) on October 5, 2022, regarding 

key provisions of P.L. 117-169 (known as the Inflation Reduction Act or IRA). EPSA’s 

comments specifically relate to the Request for Comment in Notice 2022-49 (Request for 

Comments on Certain Energy Generation Incentives), Section 3.03 (IRA Addition of the Zero-

Emission Nuclear Power Production Credit (§ 45U)).  

 

II. BACKGROUND 

EPSA is a fuel- and technology-neutral organization committed to preserving and 

promoting well-functioning competitive wholesale electricity markets. Our members own and 

operate all types of electric generation resources, including two nuclear power plants in the 

competitive Texas electricity market. Furthermore, EPSA supports efforts to combat climate 

change through transparent, open, and nondiscriminatory competitive markets2 in an affordable 

 
1  EPSA is the national trade association representing competitive power suppliers in the U.S. 

EPSA members provide reliable and competitively priced electricity from environmentally responsible 

facilities using a diverse mix of fuels and technologies. EPSA seeks to bring the benefits of competition to 

all power customers. These comments represent the position of EPSA as an organization, but not 

necessarily the views of any particular member with respect to any issue. 
2  https://epsa.org/about-epsa/our-principles/  

https://epsa.org/about-epsa/our-principles/
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and reliable manner, such as an economy-wide price on carbon or a well-designed clean energy 

standard. These tools recognize the environmental benefits that all non-emitting generators, 

including nuclear, provide, and create revenue opportunities for those resources, thereby 

reducing the risk of closure of existing carbon-free resources.  

In the absence of a national, market-based policy to address carbon emissions in the near-

term, EPSA remains committed to competitive electricity markets which utilize fuel- and 

technology-neutral market mechanisms to procure and deliver energy, capacity, and ancillary 

services. necessary to meet the Administration’s clean energy and decarbonization goals.  

 

III. COMMENTS 

1) In Notice 2022-49, Section 3.03, the Request for Comments highlight (emphasis added): 

Section 45U(a)(2) reduces the amount of the § 45U credit by a “reduction amount” that is 
calculated, in part, based on the gross receipts from any electricity produced by the facility. 

Section 45U(b)(2)(B) provides that gross receipts generally include any amount received by a 

qualified facility that are from a zero-emission credit program, unless an exclusion applies. Is 

guidance needed to clarify the meaning of the term “gross receipts,” especially as it applies to 

taxpayers receiving revenue through cost-of-service regulation or regulated contracts and who 

do not sell electricity in a manner attributable to individual nuclear reactors such as through 

sales into organized electricity markets or via power purchase agreements to third parties? If so, 
how should “gross receipts” be clarified? Should it be defined by cross reference to § 448(c) of 

the Code? 
  

Additional guidance is needed regarding what constitutes “gross receipts.” EPSA believes that 

for reactors that operate in wholesale energy markets, gross receipts should include capacity 

payments, hedge value, ancillary services revenue, carbon offset value, or any other revenue 

stream associated with energy or ancillary attributes including real time Locational Marginal 

Prices for any unhedged portion of the output. In the event that unit-specific hedges are 

unavailable, we believe that an index used to settle financial payments associated with the 

facility’s output should be used to determine the allocable forward hedge value to include in 
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gross receipts. The index used should be publicly available data that is independently verifiable, 

would fairly represent the hedge value, and would not pose an unreasonable administrative 

burden for nuclear operators.  Certain nuclear reactors are owned by cost-of-service-regulated 

entities. For these entities, the generators’ total annual revenue requirement as determined by the 

relevant regulatory commission or commissions for the latest test year, and included in consumer 

rates in applicable jurisdictions, should form the basis of Gross Receipts collected for that 

facility. For such generators, gross receipts should also include any wholesale revenues regulated 

entities collect from selling to unbundled customers.   

2) Further, in Notice 2022-49, Section 3.03, the Request for Comments highlight: 

Section 45U(b)(2)(B)(ii) defines the term “zero-emission credit program.” What should the 
Treasury Department and the IRS consider in determining whether a payment is as a result of a 

government program for the zero-emission, zero-carbon, or air quality attributes of any portion 

of the electricity produced by the facility? 

  

In general, EPSA believes that any state program specifically designed to pay a nuclear reactor a 

premium for its energy, capacity, and ancillary services output should be considered a zero-

emission credit program. In addition, certain states have expressly created mandatory 

procurement requirements associated with zero emission credits. These should be included in the 

definition. The Federal Civil Nuclear Credit Program should also be included in this definition. 

Lastly, the Treasury Department and IRS should require the entity filing for § 45U credits to 

submit an independent third-party certification and verification of all credits earned by a nuclear 

facility.  
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3) Finally, in Notice 2022-49, Section 3.03, the Request for Comments highlight:  

Section 45U(b)(2)(B)(iii) excludes from gross receipts, for purposes of the reduction amount 
calculation, any amount received by the taxpayer from a zero emission credit program if the full 

amount of the § 45U credit (determined without regard to § 45U(b)(2)(B)) is used to reduce 

payments from such zero-emission credit program. What should the Treasury Department and the 
IRS consider when determining whether the full amount of the § 45U credit (calculated pursuant 

to § 45U(a)) is used to reduce payments from a zero-emission credit program? 

  

The Treasury Department and the IRS should require that the entity filing for § 45U credits 

submit an independent third-party certification that verifies § 45U credits being claimed and the 

dollar amount of credit reductions received from other programs. 

 

IV. CONCLUSION 

EPSA appreciates the opportunity to provide input on implementation of the Zero-

Emission Nuclear Power Production Credit (§ 45U) included in the Inflation Reduction Act. As 

noted, EPSA recommends sharpening and solidifying guidance on the definition of gross 

receipts, taking full account of programs providing governmental (out-of-market) support, and 

relying on a neutral, independent entity to certify § 45U credits for the purposes of payment 

reduction. 
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