
   
 

 

November 21, 2022 

 
The Honorable Kimberly D. Bose, Secretary  
Federal Energy Regulatory Commission  
888 First Street, NE  
Washington, DC 20426  
 
Re: Evergy Kansas Central, Inc., et al., Docket Nos. ER20-67-001, et al.; 

 TransAlta Energy Marketing (U.S.) Inc., et al., Docket No. EC22-45-000 

 (Not consolidated) 

 
 
Dear Secretary Bose: 
 
The Electric Power Supply Association (“EPSA”)1 respectfully submits this letter to 
express concerns and highlight the broader industry impacts resulting from two orders 
issued in the above-referenced dockets on October 20, 2022, by the Federal Energy 
Regulatory Commission (“FERC” or “Commission”), which appear to apply 
prospectively. The orders expand the definition of an “affiliate” and “change in control” 
significantly under the FERC regulations with respect to transactions involving entities 
with market-based rate (“MBR”) authority and entities requiring Federal Power Act 
(“FPA”) Section 203 approvals.  
 
Specifically, in the orders issued concurrently in Evergy Kansas Central, Inc.,2 involving 
an MBR change in status filing, and TransAlta Energy Marketing (U.S.) Inc.,3 involving 
an FPA Section 203 application, the Commission announced a new policy under which 
an investor with the right to appoint even one non-independent director to a company’s 
board will be deemed to have control—even where the investor holds less than 10% of 
the company’s voting securities. Evergy and TransAlta thus modify—without a notice-
and-comment rulemaking proceeding—the longstanding presumption under FERC’s 
regulations that, for both MBR and FPA Section 203 purposes, an investor that, 
together with its affiliates, holds less than 10% of the voting securities of another 
company will not be deemed to possess control, or be affiliated with, such company.4  

 
1  EPSA is the national trade association representing competitive power suppliers in the U.S. 

EPSA members provide reliable and competitively priced electricity from environmentally responsible 
facilities using a diverse mix of fuels and technologies. EPSA seeks to bring the benefits of competition to 
all power customers. This letter represents the position of EPSA as an organization, but not necessarily 
the views of any particular member with respect to any issue. 
2  181 FERC ¶ 61,044 (2022) (“Evergy”). 
3  181 FERC ¶ 61,055 (2022) (“TransAlta”). 
4  See 18 C.F.R. § 35.36(a)(9)(v) (2022) (stating that for purposes of the definition of “affiliate” in the 
Commission’s MBR regulations, “owning, controlling or holding with power to vote, less than 10 percent of 
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EPSA takes no position on the facts and circumstances presented in either of the 
Evergy or TransAlta cases and was not a party to either case. Rather, our interest 
relates solely to the sharp, significant change in Commission policy adopted in these 
individual proceedings, each of which had minimal participation by any third parties who 
are nonetheless directly impacted by the Commission’s holdings. EPSA, its members, 
and others impacted by this change had no notice that such a change was under 
consideration in these proceedings until the orders issued, at which point it was too late 
to move to intervene given the well-established Commission policy regarding 
intervention after the issuance of a dispositive order.5 These policy changes thus 
occurred without notice and an opportunity to comment despite the significant disruption 
created by these determinations, as discussed herein.  
 
Without specifying that the findings in these orders are intended to change established 
regulation, the Commission’s determinations in Evergy and TransAlta can be read as 
altering the existing presumption that an investor holding less than 10% of the voting 
securities of a company lacks control over that company which, it may be interpreted, 
can now be rebutted merely by showing that the investor can appoint even one non-
independent director—a holding that is at odds with prior Commission precedent and, in 
the MBR setting, the clear language in the Commission’s regulations. At the same time, 
Evergy and TransAlta leave unanswered important questions regarding how this policy 
should be applied in practice. It is unclear, for instance, whether the ability to appoint a 
non-independent investor would be sufficient to rebut the presumption in cases where 
the voting power that could be imputed from such a right is likewise below the 10% 
threshold (e.g., where the investor has the right to appoint just one non-independent 
director to a 12-member board). This could result in a public utility being deemed to be 
an affiliate of unrelated companies due to board representation of an investor whose 
holdings are well below the 10% threshold and where the board positions held by the 
investor do not convey the ability to control the direction of the company at issue. 
 
Evergy and TransAlta also appear to suggest that the appointment of a non-
independent director to the board of a public utility or public utility holding company will 
be deemed to constitute a change in control requiring prior authorization under Section 
203 of the FPA. If applied strictly, this policy would appear to require prior approval for a 
range of transactions that the Commission historically has viewed as not warranting 
scrutiny under Section 203 of the FPA, including transactions that otherwise would fall 
within the scope of one of the blanket authorizations set forth in Part 33 of the 
Commission’s regulations.   
 

 
the outstanding voting securities of a specified company creates a rebuttable presumption of lack of 
control”); FPA Section 203 Supplemental Policy Statement, 120 FERC ¶ 61,060, at P 57 (2007) (stating 
that, for FPA Section 203 purposes, the Commission will “presume that a transfer of less than 10 percent 
of a public utility’s holdings is not a transfer of control if: (1) after the transaction, the acquirer and its 
affiliates . . . , directly or indirectly, in aggregate will own less than 10 percent of such public utility; and (2) 
the facts and circumstances do not indicate that such companies would be able to directly or indirectly 
exercise a controlling influence over the management or policies of the public utility”). 
5  See, e.g., Midwest Indep. Transmission Sys. Operator, Inc., 102 FERC ¶ 61,250, at P 7 (2003). 
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These are just a few examples of the challenges that public utilities and investors are 
likely to face as a result of Evergy and TransAlta. The practical result of these orders 
will chill investment, increase the cost of capital going forward, and significantly increase 
burdens on regulated entities as well as the Commission. Additionally, FERC-regulated 
entities should reasonably be able to rely on established regulations and policy 
statements until such time as the Commission modifies those regulations or policies 
through a notice-and-comment rulemaking process, particularly where, as here, the 
changes have such a broad, disruptive, and burdensome impact. This established 
process allows interested persons, such as EPSA and its members, to file formal 
comments on a proposed rule change that will significantly impact their interests. It 
would also allow for informal discussions between FERC and interested parties with 
diverse perspectives on any given issue including possible impacts or unintended 
consequences of the proposed policy change.  
 
Further, the Commission has consistently emphasized that the goal of its enforcement 
program is to facilitate compliance; however, the Commission’s rules and requirements 
must be transparent and clear for industry to successfully comply with them. 
Promulgating a generic rule on the basis of a narrow set of facts and circumstances in 
individual proceedings which lack broad (or any) participation from possibly affected 
parties necessarily works against the goal of ensuring that rules and requirements are 
transparent and clear, because it does not allow for appropriate consideration of how, or 
even if, that rule should be applied under different facts and circumstances. Nor is that 
goal advanced when the Commission effectively re-writes a regulation, such as Section 
35.36(a)(9)(v), but leaves the regulatory text unchanged.  
 
To address the legal and (lack of) regulatory process issues presented by the 
determinations in Evergy and TransAlta regarding the definitions of “affiliate” and 
“change in control,” the Commission should issue a notice of proposed rulemaking 
(“NOPR”) to give notice to all interested parties and afford them an opportunity to 
comment on the range of significant issues6 presented by this policy shift—including 
many important questions that are beyond the scope of these individual proceedings.   
 
To provide certainty to industry, the Commission should clarify now that the 
determinations related to the definition of “affiliate” and “change in control” in Evergy 
and TransAlta apply solely to the circumstances presented in each proceeding while a 
rulemaking is initiated to address these policy issues.  
 
 
 
 
 
 
 
 

 
6  In this short letter, EPSA is not even attempting to address the myriad impacts that the policy 

change will have on FERC-regulated entities. 
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Respectfully submitted, 

  

 /s/Nancy Bagot 

_____________________________  

Nancy Bagot  

Senior Vice President 

Sharon Theodore 

Vice President, Regulatory Affairs 

Electric Power Supply Association  

1401 New York Ave, NW, Suite 950  

Washington, DC 20005  

(202) 628-8200  

nancyb@epsa.org 

 

Cc:  

Chairman Richard Glick 

Commissioner James Danly 

Commissioner Allison Clements 

Commissioner Mark Christie 

Commissioner Willie Phillips 
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CERTIFICATE OF SERVICE  
  

I hereby certify that I have this day served the foregoing document on each person 
designated on the official service lists compiled by the Secretary of the Federal Energy 
Regulatory Commission in these proceedings.   

 
Dated at Washington DC, this 21st day of November, 2022.   
 

 /s/Nancy Bagot 
____________________________ 

         Nancy Bagot, Senior Vice President 
 


