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These comments are presented by the Electric Power Supply Association (‘EPSA”)! in
response to the July 31, 2023 Notice of Proposed Rulemaking (“NOPR?”) issued by the Council
on Environmental Quality (‘CEQ”),? National Environmental Policy Act Implementing
Regulations Revisions Phase 2, (CEQ-2023-0003) (“Phase 2 proposal”).

EPSA is the national trade association representing America’s competitive power
suppliers. EPSA advocates for well-functioning competitive wholesale electricity markets and
believes that markets provide the best foundation to reliably power our nation at the lowest cost
while fostering the innovation necessary to achieve critical environmental progress. EPSA
members own and operate approximately 150,000 megawatts (MW) of reliable and
competitively priced, environmentally responsible generation facilities using a diverse mix of
fuels and technologies, including natural gas, wind, solar, hydropower, battery storage, nuclear,
and coal. EPSA members’ assets represent approximately 20% of the nation’s installed

capacity.

1 These comments represent the position of EPSA as an organization but not necessarily the views of any

particular member with respect to any issue.

2 United States Council on Environmental Quality, National Environmental Policy Act Implementing
Regulations Revisions Phase 2, Docket No. CEQ-2023-0003, 88 FR 49924, (July 31, 2023).
https://www.federalregister.gov/documents/2023/07/31/2023-15405/national-environmental-policy-act-
implementing-regulations-revisions-phase-2
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We recognize that CEQ will receive a robust response to its Phase 2 proposal.
Commentors from all corners of the energy industry will present arguments as to how CEQ’s
final rule should direct federal agencies to determine the appropriateness of proposed energy
development. EPSA hopes that CEQ will recognize that EPSA member comments are not
rooted in theory or ideology — EPSA members have practical, demonstrable, real-world
experience navigating the permitting process under the National Environmental Policy Act
(NEPA) and can speak directly to that experience and any anxieties or concerns about future
development of all forms of electricity generation based on the Phase 2 proposed rule. EPSA
members undertake investments based on market signals (and opportunities to generate
electricity) without the assurance of ratepayer support to mitigate the consequences of ill-
advised or imprudent investment.

EPSA hopes that CEQ will take away several items from these comments:

o EPSA supports the nation’s clean energy expansion and believes that a broad spectrum
of generation and storage assets — including thermal and renewable generation — will be
needed going forward. This diversity of assets is vital to maintaining electric grid
reliability while simultaneously moving towards a cleaner electric grid and minimizing the
adverse cost impacts borne by electricity consumers.

¢ Reliability and resilience do not need to be sacrificed in order to accelerate clean energy
production. Said another way, a reliable electric grid and reducing power plant emissions
are not at odds.

¢ A more efficient and predictable permitting process need not result in reduced
environmental standards or compromising environmental protections. EPSA strongly
believes that a better balance can be achieved between the overarching protections

under NEPA and providing more certainty and transparency to the current process.



e To accomplish the important goals outlined by CEQ, the federal permitting process
should be streamlined and made more efficient for all types of generation and storage
assets. Discriminating against certain types of electric generation will place inordinate
burdens on those least able to bear the full impact of inefficient policymaking — including

higher electricity rates and degraded reliability.

l. EPSA REMAINS A STRONG ADVOCATE FOR PERMITTING REFORM AS

CRITICAL TO ELECTRIC GRID RELIABILITY, AND REJECTS THE NARRATIVE

THAT A MORE EFFICIENT PERMITTING PROCESS REQUIRES MINIMIZING

ENVIRONMENTAL STANDARDS

In recent testimony before the U.S. Senate’s Committee on the Budget, the head of The

Permitting Institute (TPI) succinctly summarized the challenges to permitting energy
infrastructure when noting that “energy projects are routinely stymied at various phases of
project development by disconnected and fragmented federal and state review processes.
Permitting is often marred by contradictory and redundant rules, timelines, and policies that
cause delays, cost overruns, and in some cases, project abandonment.” TPI further
summarized a broader challenge by saying, “Energy and infrastructure investors require
predictability and prompt decision making when putting capital at risk. Unfortunately, investors
are too often treated as adversaries pitted against federal regulators rather than as partners in
rebuilding our nation.” EPSA members welcome an opportunity to work with CEQ as they
invest significant resources to further our nation’s clean energy expansion while ensuring the

reliable and affordable delivery of electricity.

3 United States Senate Committee on the Budget, Written Testimony of Alexander Herrgott, (July 26, 2023).
https://www.budget.senate.gov/imo/media/doc/Mr.%20Alexander%20Herrgott%20-%20Testimony%20-
%20Senate%20Budget%20Committeed.pdf



https://www.budget.senate.gov/imo/media/doc/Mr.%20Alexander%20Herrgott%20-%20Testimony%20-%20Senate%20Budget%20Committee4.pdf
https://www.budget.senate.gov/imo/media/doc/Mr.%20Alexander%20Herrgott%20-%20Testimony%20-%20Senate%20Budget%20Committee4.pdf

EPSA also would point CEQ to the current concerns about electric reliability voiced by
experts in the electric industry. In recent comments* to the U.S. Environmental Protection
Agency (EPA), EPSA highlighted many of the concerns voiced by the Federal Energy
Regulatory Commission (FERC), the North American Electric Reliability Corporation (NERC),
and the nation’s Independent System Operators/Regional Transmission Organizations
(ISOs/RTOs) about electric reliability. These are independent organizations with a specific focus
on reliability. Leaders within these organizations continue to highlight that dispatchable
generation is leaving the electric grid too quickly and either being partially replaced by non-
dispatchable resources or not being replaced at all. FERC, NERC, and the ISOs/RTOs have no
pecuniary interest in making these statements — their primary responsibility is a reliable electric
grid. EPSA urges CEQ to internalize the serious concerns that these organizations are voicing
about the future of electric reliability if we continue on the current path.

EPSA members have articulated substantial support for a more efficient and streamlined
permitting process for both electric and natural gas infrastructure. In its formal policy position on
permitting reform, EPSA notes that any permitting regime should “strike an appropriate balance
between environmental protection and building the essential infrastructure needed to maintain a
reliable and low carbon electric grid.” If our country is going to successfully transition to a lower
carbon electric grid without compromising electric reliability, then permitting for energy
infrastructure cannot be “a zero-sum game — a notion that ignores the importance of flexible,
dispatchable, energy-secure generation to complement investment in weather-dependent, non-

dispatchable resources.” As we discuss below, a bifurcated permitting process that creates an

4 New Source Performance Standards for Greenhouse Gas Emissions from New, Modified, and

Reconstructed Fossil Fuel-Fired Electric Generating Units; and Repeal of the Affordable Clean Energy Rule,
Comments of the Electric Power Supply Association, Docket No. EPA-HQ-OAR-2023-0072-0001, (August 7, 2023).
https://epsa.org/filings/epsa-urges-epa-to-revise-proposed-rule-to-maintain-reliability-and-reduce-emissions-
effectively/

5 Electric Power Supply Association, Policy Position on Permitting Reform, (February 2023).
https://epsa.org/wp-content/uploads/2023/02/EPSA PermittingReform-2023.2.8 FINAL.pdf

6 Id.
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uneven playing field risks degrading electric grid reliability as well as increasing electric costs —
two adverse results that may be merely inconvenient to those able to financially absorb those
changes but will have more acute effects on the communities that the proposed rules are trying
to protect.

EPSA strongly rejects the notion that meaningful permitting reform which addresses the
importance of flexible, dispatchable resources is a trojan horse for degrading or hollowing out
the important environmental protections in NEPA. EPSA’s support for permitting reform “is not
about lowering or compromising environmental standards. Our position is an acknowledgement
that private investors require a higher level of certainty and transparency that regulatory
processes will be fairly completed within a reasonable, predetermined time frame.”” There are
numerous ways that the federal permitting process can be improved without modifying
underlying environmental standards, and painting all permitting reform advocates as being anti-

environment ignores important facets of this critical policy area.

Il THE SIMULTANEOUS GOALS OF RELIABILITY, AFFORDABILITY, AND CLIMATE
PRIORITIES ARE BEST ACHIEVED THROUGH A DIVERSE FLEET OF ELECTRIC
GENERATION

The clean energy expansion over the next 5, 25, or 50 years cannot be successfully
achieved without a foundation of dispatchable electric generating resources. Wind and solar will
continue to produce a growing share of our nation’s electricity on an annual, monthly, and
weekly basis in the coming years and decades, and emissions from the generator sector will
continue to decline during these periods. EPSA member companies are making some of the
largest investments in wind, solar, and battery storage facilities in the United States and are

excited about their role in meeting state and federal climate goals. However, status quo NEPA

7 Electric Power Supply Association, Policy Position on Permitting Reform, (February 2023).

https://epsa.org/wp-content/uploads/2023/02/EPSA PermittingReform-2023.2.8 FINAL.pdf
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practices (let alone a possible further tightening of those regulations) will stymie future growth of
all energy infrastructure — including investments in clean energy incentivized through legislation
like the Inflation Reduction Act.

The differences between a fossil plant and renewable energy facility are not theoretical.
With sufficient coordination of fuel, a thermal facility can run for days or weeks at a time,
whereas wind and solar remain dependent on weather conditions conducive to generating
electricity and battery storage have limitations on their output. Grid operators assess output in
relation to nameplate capacity between dispatchable and intermittent resources over time, and
while multiple ways exist to quantify the expected contributions from all generation resources, it
is critical to understand the limitations of renewable energy (with or without storage) and the
importance of maintaining an economically viable fleet of dispatchable resources.®

In EPSA’s comments to the EPA noted above, we are clear that “a diverse resource mix
is critical to achieving both reliability and environmental goals.” We do not believe that the
federal permitting process should take sides on what proposed energy infrastructure checks
boxes that are politically acceptable. A permitting process that picks winners and losers based
on policy preferences is a notion that “ignores the importance of flexible, dispatchable, energy-
secure generation used to complement investment in resources dependent on the weather to

generate electricity.”°

8 Electric Power Supply Association, Explainer: Understanding How Energy Reliability is Measured, (August

16, 2023). https://epsa.org/explainer-understanding-how-energy-reliability-is-measured/

° New Source Performance Standards for Greenhouse Gas Emissions from New, Modified, and
Reconstructed Fossil Fuel-Fired Electric Generating Units; and Repeal of the Affordable Clean Energy Rule,
Comments of the Electric Power Supply Association, Docket No. EPA-HQ-OAR-2023-007, (August 5, 2023).
https://epsa.org/filings/epsa-urges-epa-to-revise-proposed-rule-to-maintain-reliability-and-reduce-emissions-
effectively/
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Although EPSA members typically own and operate generation and storage assets, the
belief that all forms of energy infrastructure will be needed to meet future reliability and policy
goals should extend to pipeline development as well. For roughly two decades, the
interdependencies between the electric and natural gas industries have continued to grow and
are now more interconnected than ever before. The U.S. Energy Information Administration
predicts that, “Across the span of [Annual Energy Outlook 2023] cases, relative to 2022, natural
gas generating capacity ranges from an increase of between 20% to 87% through 2050."!! As
more renewable energy is connected to the electric grid, operators will require flexible, fast
ramping resources — like natural gas — to maintain reliability, and those resources will require
fuel supply infrastructure that can meet the needs of the electric system.

Pipeline infrastructure will be even more critical if the EPA finalizes its proposed rule
from May 2023 (mentioned above) relative to reductions in carbon dioxide emissions from
power plants. The keystone of the EPA’s proposal is the ability of coal and natural gas power
plants that meet certain applicability metrics to retrofit their facilities with either carbon capture
and sequestration or cofiring with hydrogen. Both technologies will require a national
commitment to permitting and siting substantial new pipeline infrastructure — both to move
carbon from where it is captured to geologically appropriate storage locations and to transport
hydrogen to power plants.

While EPSA members strongly support competitive wholesale energy markets, the
concerns about permitting difficulties of energy infrastructure applies to traditionally vertically
integrated regions as well. Grid operations in every corner of the United States will require
resources that can produce electricity regardless of the weather conditions. And no matter what

the zip code, the success or failure of the clean energy expansion will rest on the ability of grid

1n U.S. Energy Information Administration, Annual Energy Outlook 2023, (March 16, 2023).
https://www.eia.gov/outlooks/aeo/narrative/index.php#ExecutiveSummary
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operators to maintain reliability without rendering electric prices unaffordable and on whether

the new resources can be constructed, interconnected, and supplied with fuel reliably.

Il REGRESSIVE POLICIES BURDEN ELECTRIC CUSTOMERS LEAST ABLE TO
AFFORD RATE INCREASES WITH HIGHER COST AND GREATER EXPOSURE
TO GRID DISRUPTONS
As noted, EPSA strongly supports a more efficient and streamlined federal permitting
process for a broad and diverse range of new energy infrastructure — including renewable, clean
energy sources, and pipeline infrastructure. To meet reliability obligations, maintain affordability,
and achieve sustainability goals, our nation will need to encourage and reward significant
investment in many types of energy supply and storage. This is especially true as the federal
government prioritizes rapid electrification of many corners of our economy (forecasting a
possible increase in electricity demand of 81% by 2050)*? and warns of the dangers of extreme
weather becoming more frequent, more intense, and larger in scope®®* — necessitating a
diverse and resilient electric grid.
In the proposed rulemaking, CEQ articulates concern for communities that may bear
“disproportionate and adverse effects” and further identifies “health and other socio-economic
burdens” as important for federal agencies to consider and possibly include mitigation

opportunities when undertaking NEPA reviews.

12 National Renewable Energy Laboratory, Electrification Futures Study: Operational Analysis of U.S. Power

Systems with Increased Electrification and Demand-Side Flexibility, (May 2021).
https://www.nrel.gov/docs/fy21osti/79094.pdf

3 United States Environmental Protection Agency, Climate Change Indicators: Weather and Climate, (July 26,
2023). https://www.epa.gov/climate-indicators/weather-climate

1 Climate.gov, Global warming frequently asked questions, (October 29, 2020).
https://www.climate.gov/news-features/understanding-climate/global-warming-frequently-asked-

questions#hide26
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In EPSA’s view, the CEQ’s consideration of justice initiatives in the Phase 2 proposal
omits a critical point. The proposed definition ignores two significant burdens that will be placed
on vulnerable communities if permitting for dispatchable, flexible resources (or their fuel supply)
is hampered or delayed: (1) Significantly higher retail electricity rates and (2) an electric grid
less able to adapt to extreme weather or periods when renewable energy is limited to low or no
production resulting in power outages impacting those least able to procure an alternative (i.e.,
a generator).

Focusing solely on environmental considerations when determining the worthiness of
energy infrastructure is regressive public policy and fails to utilize a 360-degree analysis of the
issue. Linking approval of new generating capacity solely to the ability of resources to meet
certain policy standards will have an adverse effect on electricity prices, as reducing the amount
of capacity available in competitive markets will reduce the efficiency and reliability of those
markets. For example, if a new combined cycle natural gas plant is not awarded a permit
because it uses a fossil fuel to create electricity, a region will miss out on a highly efficient, lower
emission resource able to operate for long periods of time. That region may then turn to existing
resources that are older and less efficient (i.e., more expensive and possibly higher emitting) to
maintain reliability. In the alternative, another possible outcome is the addition of “permittable”
new renewable resources that may not be economically competitive in the market but favored
with long-term bilateral contracts in order to satisfy statutory obligations. We have already seen
several recent examples in the Northeast of states agreeing to bilateral contracts with offshore
wind developers that have been revisited or abandoned based on rising costs to construct and
operate offshore facilities. Those additional costs ultimately fall to ratepayers and could

disproportionately impact those least able to pay.



The consequences of purposefully limiting investment options in energy resources cannot
be ignored. It is the very electricity customers that CEQ suggests it wants to protect that will
bear a far greater burden from higher electricity prices. In addition to bearing the burden of
higher rates, electric customers may also suffer from degraded electric reliability if dispatchable
resources become politically untenable to permit. Higher income Americans have ways to
disconnect themselves from adverse reliability effects, say by investing in a generator or types
of distributed generation (e.g., residential solar with energy storage). Individuals and families
without the money to spend on home energy upgrades will be hit the hardest when the power
goes out in the middle of a blizzard or heat wave. EPSA strongly believes that CEQ’s narrow
focus on certain aspects of “justice” could hamper the development of the resources needed to

serve the very communities that CEQ hopes to protect during the clean energy expansion.

V. CONCLUSION

While EPSA lauds CEQ’s recognition that various impacts on electric customers should
not be ignored, we urge CEQ to see the forest for the trees. We recognize that policymakers
want to electrify many corners of the economy (which will dramatically increase demand for
electricity) and are providing significant incentives for investors to build new renewable energy
resources. EPSA members are some of the leading investors in clean, non-emitting energy
generation.

However, the twin goals of electrification and renewables production will require a
foundation of dispatchable, flexible resources to maintain reliability and blunt the potential
impact of higher electricity rates caused by both higher demand and high-priced generation

resources.
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Using the federal permitting process to discriminate against either the entry of new
dispatchable resources, or the infrastructure to supply fuel to those facilities, risks significantly
degrading the foundation on which the clean energy expansion should be built. And while CEQ
voices its concern for specific communities, the “protections” that this proposed rule seeks to
create would burden all communities with consequences like higher electricity rates and less
reliable electricity supply. These consequences would not only be experienced by communities

that host or are near energy infrastructure but felt by all communities throughout a given region.

Respectfully Submitted,

Jeffrey Turcotte

Assistant Vice President, Government Affairs
Electric Power Supply Association

1401 New York Avenue, NW, Suite 950
Washington, DC 20005

September 14, 2023
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